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QURSTIOMS PRESEMTRD 


|The queetions presented on this appeal are: 


I. 


At a hearing on a motion to suppress evidence found 
in the search of appellant's resicence, is probable 
cause established to justify appellant's aeee with- 
out a warrant and the search incident thereto where 
the sole testimony in support of appellant's arrest 
is that the felony was believed to have been commit - 
ted by a person named “Joe” and that "Joe" is the 
nickname of appellant. 

In the absence of exceptional circumstances, when 
there is ample opportunity to obtain a warrant, is 


it violative of the provisions of the Fourth Amené— 


ment to arrest a person at his heme without a war- 


elsewhere within the jurisdiction. 


rant subsequent to his allege@ cemmission of a felonv 
| 


Whether the hostility of the trial judge toward 
Gefense ceunsel ceprived appellant of his right to 
a fair trial. | 
‘Whether the trial court erred in permitting the 


prosecuting attorney to reaé@ aloud portions of a 
| 
i | 


prior written statement by one of the govern- 
ment's witnesses, in an attempt to refresh the 
witness’ recollection, where the witness neither 


professe@ absence of present memory nor later 


testified from his memorv. 


Whether the prosecution failed to present evi- 
@ence vital to a fair verdcict by the jury, pre- 
cluding cross-examination, thereby @epriving 


appellant of his right to a fair trial. 
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to his arrest violated the Fourth Amendment 
in that the arrest was not based on probable 
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The arrest ef appellant in his home without 
a warrant, when there was ample opportunity 
to obtain one, violated appellant's rights 
under the Fourth Amendment inasmuch as there 
was an absence of exceptional circumstances . 


The attitude and hostility of the trial judge 
toward defense counsel deprived appellant of 
his right to a fair trial .....ccccccce ec cccccece 


A. The prejudicial nature of the trial judge’s 
treatment of defense counsel so belittled 
counsel in the eyes of the jury as to in- 
fluence the jury against the appellant ...... 


The trial judge's statements directed at 
defense counsel may have prevented counsel 
from presenting a more effective, vigorous 
defense of appellant, depriving appellant 

of his day in court ...-cccccccccccccccccccce 
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The trial court erred in allowing the govern- 

ment to read into the record the prior written 
statements of one of the government's witnesses 
in an attempt to refresh the witness' recollec- 
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The prosecution failed to present “evidence 
vital to a fair verdict by the jury, precluding 
cross-examination, thereby preventing appellant 
from receiving a fair trial ....... 


Conclusion ee 
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JURISDICTIONAL STATEMENT 


The jurisdiction of this court is invoked under Section 
1291, Title 28, of the United States Coce and Rule 37 of the Federal 
Rules of Criminal Procedure. This is an appeal from a judgment of 
conviction entered by! the lower court on a jury verdict. This 


appeal was filed June 22, 1967. 
STATEMENT OF THE CASE 


Appellant pleaded not guilty to a twe-count indictment 
charging him with second degree murder and carrying; a dangerous 
weapon. He was convicted and sentenced to from seven (7) to twenty- 


one (21) years imprisonment on Count One and one (1) year imprison- 


ment on Count Two, both sentences to run concurrently, This was the 


end result of a fracas into which appellant originally entered to 
prevent one Chauncey Jones from beating a woman who had made offen- 
sive remarks to him. In the struggle, Jones' sweater was ripped 
and, though there was conflicting testimony as to who had ripped it, 
Jones later demanded that appellant pay for it. This was no simple 
Gemand, however, because it appears that Jones enforced it with a 
knife. After handing some money to Jones' friend standing nearby, 
it appears that appellant was able to catch Jenes off guard, forcing 


Jones to drop the knife. 


at this point, the actual facts become aifficult to dis- 


cern, as witnesses' views of the events differ. It is fair to con- 


clude, however, that Jones ran to his car, which was parked across 


the street, and obtained another weapon. In the meantime, appellant, 


who had recovered the money he had parted with while facing Jones ' 

knife, ran towards his apartment (a block or so away) in response to 
| 

an admonition by someone in the crowd that Jones was going to get a 


gun (Tr. 341). Jones testified that while he was at his gar, some- 


| 
one else warned him to "watch the corner” (Tr. 71), presumably the 


corner around which appellant had run. 

The jury apparently believed the testimony of Jones, 
appellant's antagonist, that appellant fired a gun in Jones’ Airec- 
tion but succeeded in killing one Norethy Jackson, an innocent by- - 
stander, while she was waiting for a bus. 

Appellant was arrested in his apartment the following 
morning, approximately 1-1/2 hours after the homicide. the police 
had neither an arrest warrant nor a search warrant. puring a 
search of the apartment the police discovered a 38 caliber car- 
tridge and a .38 caliber casing. A Motion to Suppress these arti- 
cles was filed by trial counsel and, after a pre-trial hearing, was 

| 


denied. Both of these articles were admitted into evidence at the 


trial. | 


Throughout the trial, the trial judge repeatedly made 
remarks to and concerning appellant's court-appointed counsel which 
tended to humiliate counsel before the jury. The court displayec 
impatience and annoyance at defense counsel's objections (Tr. 396), 
attacked counsel's intelligence and legal competency (Tr. 399), end, 
in short, unnerved counsel in the presentation of his defense. 


The prosecution, in its case-in-chief, called witnesses 


whose memories of the events appeared to have been Aulled by the 


fact that ten months had passec since their statements hac been 
taken by the police. The prosecutor, in an effort to elicit the 
testimony he desired, was permitted to read aloud portions of one 
of his witness’ prior written statements (Tr. 149-153) , over the 
objection of defense counsel. The witness, George Lewis, failed to 
testify from his own memory as refreshed; rather, his testimony was 
a mere adoption of the quoted portions of his statement (Tr. 151, 
153) as read. Thus, these hearsay statements were erroneously ad- 
mitted in evidence, much to the detriment of appellant in that they 
involved happenings from which the jury might have concluded that 


an essential element of the crime charged - malice - did exist. 


‘hile appellant has quoted portions of the reporter's transcript 
in the argument, we respectfully urge the court to read the en-" 
tire transcript in order to appreciate the atmosphere which pre- 
vailed at the trial of this case. ‘ 


3. 


The jury heard the prosecutor's Voices not the witness’. mm fact, 
the witness, on cross-examination, gave the identical testimony he 
had originally presented on direct testimony before his recollection 
was allegedly refreshed (Tr. 158). The witness' statement was never 
offered in evidence. 

In addition, the prosecution failed to present a vital 
piece of evidence in a manner which would have allowed appellant to 
cross-examine effectively. The government introduced a live -38 
caliber cartridge, allegedly found in a search of appellant“ 8 @art- 
ment. This evidence was identified by Detective Alexander as the 
bullet that had been handed to him by one Detective Kelly as the 
latter emerged from appellant's bedroom (Tr. 247). The appellant was 
forced to cross-examine Detective Alexander, who, in fact, had no 
personal knowledge as to the origin of the cartridge. risse appel- 
lant was never able to test the veracity of the man who haa alleged- 
ly found the cartridge, Detective Kelly, because, as the government 


explained, the latter had retired (Tr. 248, 263). 


In brief, these are the material facts, gleaned from the 


| 
transcript of the testimony at trial, and the transcript of the hear= 
ing on the motion to suppress evidence, which form the basis of this 


appeal and are basic to a consideration of the questions presented. 


STATEMENT OF POINTS 


BECAUSE OF AN ERRONEOUS DENIAL OF APPELLANT"S MOTION TO SUPPRESS 
EVIDENCE, APPELLANT'S CONVICTION WAS IN PART SECURED IN Vi0LA- 
TION OF HIS RIGHTS UNDER THE FOURTH AMENDMENT TO THE CONSTITST=ICH 
OF TRE UNITED STATES. 


(With respect to Point I, eppellant desires the court 
to read the reporter's transcript of the Motion to 
Suppress Evidence hearing, consisting of 14 pages.) 


The Search Of Appellant's Apartment Incident To His Arrest 
Violated The Fourth Amendment In That The Arrest Was Not 
Based On Probable Cause. 


The Arrest Of Appellant In His Home Without A ‘“arrant, 
When There Was' Ample Opportunity To Obtain One, Violated 
Appellant's Rights Under The Fourth Amencment Inasmuch As 
There Was An Absence Of Exceptional Circumstances. 


THE ATTITUDE AND HOSTILITY OF THE TRIAL JUNGE TOWARD DEFENSE 
COUNSEL DEPRIVED APPELLANT OF HIS RIGFT TO A FAIR TRIAL. 


The Prejudicial Nature Of The Trial Judge's Treatment Of 
Defense Counsel So Belittled Counsel In The Eyes Of The 
Jury As To Influence The Jury Against The Appellant. 


The Trial Judge's Statements Directed At Defense Counsel 
May Have Prevented Counsel From Presenting A More Effective, 
Vigorous Defense Of Appellant, Depriving Appellant Of His 
Day In Court. 


THE TRIAL COURT ERRED IN ALLOWING THE GOVERNMENT TO READ INTO 
THE RECORD THE PRIOR WRITTEN STATEMENTS OF ONE OF THE GOVERN- 
MENT’S ‘VITNESSES IN AN ATTEMPT TO REFRESH THE “JITNESS' RECOLLEC- 
TION. 


THE PROSECUTION FAILED TO PRESENT EVIDENCE VITAL TO A FAIR VER- 
viCT BY THE JURY, PRECLUDING CROSS-EXAMINATION, THEREBY PREVENT— 
ING APPELLANT FROM RECEIVING A FAIR TRIAL. 


SUMMARY OF ARGUMENT 


Appellant urges this court to reverse the judgment of con- 


viction entered below. It is submitted that the District Court erred 
in denying appellant's Motion to Suppress Evidence, the “evidence” 
: sought to be suppressed having been found in a search of appellant's 
i apartment following what was demonstrably an illegal arrest. 

The transcript of the hearing on the motion reveels that 
| the evidence was improperly and illegally obtained not merely because 
'of an absence of a search or arrest warrant, but, of at least equal 
‘ dmportance, because of the absence of facts necessary to establish 
any probable cause for appellant's arrest. 

The sole witness in opposition to appellant's Motion to 
Suppress was Detective Alexander who testified to being admitted to 
‘appellant's apartment by other police officers. Detective Alexander 
also testified to having been advised at the time of his os inte 
appellant's apartment that appellant was alreadv under arrest. A 
search ensued. Detective Alexander testified that it was his under— 
standing that it was only the nickname “Joe” that had led the police 
| to seek out appellant. No other evidence, other than Detective 
: Alexander's statement, was presented that would tend to establish 


probable cause. 


Detective Kelly, who had apprently been one of the officers 
initially entering into appellant's apartment had been subpoenaed by 


@efense counsel but failed to appear at the hearing on the Motion to 


Suppress. No explanation was offered for his failure to appear. The 


court, though it had no valid evidentiary matter whatever relating 
to the existence of first hand knowledge regarding probable cause, 
nevertheless concluded that, because the police went to appellant's 
apartment to arrest him, they had probable cause. Such a finding on 
the part of the court rests solely on the fact that the arrest took 
place. This assumes the very result which a probable cause hearing 
is designed to test. Thus, on the evicence presented, probable cause 
was said to exist solely on the basis of a very common nickname. It 
is submitted that this conclusion of the court below violates the 
command of the Fourth Amenément. Appellant's motion and subsequent 
aemission into evidence of the articles seized were prejudicial error. 
Moreover, we submit that whether or not the police had 
probable cause to arrest appellant, in the circumstances of this 
case they were lawfully bound to apply for and obtain a warrant for 
his arrest. Appellant was arrested in his own home, and although a 
magistrate was sitting and available at the exact moment of arrest, 
and for a a betantiaticerion prior thereto, the police failed to 
comply with the requirement that they obtain a warrant. The homicide 
occurre@ at 11:30 P.M., on June 2, 1966, and the arrest occurred at 
approximately 10:45 A.M., June 3, 1966. No exceptional circumstances 


7. 


| existed which might relieve the police of the requirement that they 
obtain a warrant. Rather, the police ignored adherence to this es- 
-gential step simply because the police believed appellant had commit— 

“ted a felony. As a result, the police went to appellant's home, i 
arrested him, and searched the premises. Appellant submits that the. 
Fourth Amendment commands the police to obtain an arrest or search 
warrant in such a case before violating the sanctity of a citizen's 

| @welling. Because the circumstances of the arrest failed to satisfy 

the Constitutional requisites, the arrest violated the Constitution, 

| the search was invalid and appellant's Motion to Suppress should 
have been granted. 

Moreover, appellant respectfully submits that, in the 

| absence of exceptional circumstances, which are not applicable here, 
the Fourth Amendment requires the police to advise a citizen that he 
need not admit them into his home unless they possess and display a 
valid search or arrest warrant. ve contend that this is an essential 
corollary of the holding in Miranda v. Arizona, 334 U.S. 436, 86 S. 
Ct. 1602, 16 L.Ed. 2d 694, and that strict adherence to this corollary, 
will induce the police to obtain warrants in cases where they present 
ly should but do not. | 

In addition, appellant submits that the totality of the 

record reveals that the appellant was not accorded a fair trial by an 
impartial judge and jury, in contravention of the Due process Clause‘ 


of the Fifth Amendment and the Sixth Amendment. 


8. 


Even the most casual reading of the Transcript of Proceec- 
ings discloses numerous instances where the trial judge displayed 
hostility and anger in his treatment of defense counsel. Caustic 
comments, aimed at counsel in the jury's presence, effectively pre- 
judiced the jury against the appellant, for it cannot be doubted that 
a jury is microscopically attuned to the trial judge in an effort to 
determine his view of the proceedings. Choice of words, voice inflec- 
tions, gestures, and demeanor all create an impression on the jury. 
It is, therefore, the duty of a trial judge to conduct himself in a 
manner as will insure that the jury senses little, if any, of his 
attitude towards the participants. This is especially true in a 
criminal proceeding where, in order to convict, the jury must weigh 
conflicting evidence and ascertain the @efendant's guilt beyond a 
reasonable doubt. 

It is submitted that the remarks made by the trial court 


in the instant case, which attacked the intelligence and legal compe- 


tency of the court-appointed defense counsel (e.g., Tr. 396), worked 


to the serious prejudice of the appellant. The trial judge's atti- 
tudes were not well masked in the proceedings below. Indeed, the 

trial court, we submit, even overinjected itself into the question- 
ing of witnesses, usurping the attorney's function and thereby fur- 


ther discrediting counsel. Ultimately, the impression created was 


9. 


that counsel was inept and unable to conduct his defense seeeeks 
‘because the defendant was guilty as charged. Thus, injudicious com= 
ments attacking counsel reflected on the appellant and deprived him . 

of his right to a fair trial. This court has recognized the right 
‘of an attorney at law to be free from @isparaging remarks in order 
‘that the interests of his client not be prejudiced. We submit thet 
the court below erred in manifesting its attitudes. 

The trial judge's remarks were not, however, limited to 
open court. Numerous statements were also made to defense counsel 
in bench conferences which evidenced the judge's impatience and 
hostility. Statements impugning the defense counsel's knowledge 


(e.g-, Tr. 256), and condemning his ability (e-.g-., Tr. 399), unnerved 


' and disrupted counsel and prevented him from presenting a more vigor- 


' ous, more effective defense of appellant. This error in the court's 
treatment of counsel and the consequent prejudice of this confuct to 
the appellant deprived appellant of his right to a fair erial. 
Moreover, the trial court committed error in allowing the 
prosecutor to read aloud, in front of the jury, portions of one of 
the government witness’ prior written statements. After the witness. 
haa testified, and under the guise of refreshing the witness’ recol-— 
lection, the prosecutor read contradictory and impeaching : statements 
which the witness had allegedly made to the police on the aay follow- 
ing the incident in question. The witness, however, never professed 


10. 


complete absence of present memory; never testified freely from his 
memory as allegedly refreshed, and, in fact, repeated his original 


oral testimony on cross-examination. The jury, therefore, was permit- 


ted to listen to hearsay statements as read by the prosecutor. Ap- 


pellant submits that this was error, eminently unfair, and Ceprived 
appellant of a fair trial. 

Appellant also maintains that the prosecution failed to 
present a vital piece of evidence in a manner which would have allow- 
ed the appellant to cross-examine effectively, and, therefore, would 
have allowed the jury to hear testimony it should have heard in order 
to reach a fair verdict. A .32 caliber cartridge was identified at 
the trial by Detective Alexander, as being the bullet which Detective 
Kelly had handed to him when the latter emerged from a search of 
appellant's bedroom. Detective Kelly did not testify because, the 
government stated, he had retired from the police force. Appellant 
submits that this was patently unfair. 

It was Detective Kelly's alleged finding of the bullet in 
appellant's bedroom which appellant should have been allowed to test, 
not the fact that Detective Kelly handed the bullet to Netective 
Alexander. Since no gum was foune or introduced in evidence, this 
338 caliber cartridge became important circumstantial evidence in the 


government's case, and its origin crucial. 


11. 


Appellant submits that the government failed in ite duty 
ito insure that the appellant received a fair trial when Detective 
|Kelly was not produced to testify. Because the jury was entitled to 
‘hear first-hand testimony with respect to this cartridge, appellant 
‘should not have been forced to cross-examine Detective Alexander 
i'simply because Detective Kelly had retired. 

In view of these errors, which deprived appellant of a 
\fair trial, appellant urges this court to reverse the aconene of 


|conviction entered below and remand the case to the United States 


iDistrict Court for a new trial. 


| 
BECAUSE OF AN ERRONEOUS DENIAL OF APPELLANT'S MOTION TO, SUPPRESS 
EVIDENCE, APPELLANT'S CONVICTION WAS It! PART SECURED IN VIOLATION 
OF HIS RIGHTS UNDER THE FOURTH AMENDMENT TO THE CONSTITUTION OF 
THE UNITED STATES. 


A. The search of appellant's apartment incident to his arrest 
violated the Fourth Amendment in that the arrest was not 
based on probable cause. 


Appellant contencs that his conviction below resulted in 


ipart from the erroneous admission into evidence of a .3¢ caliber 
| 


| cartridge and a .38 caliber casing, both of which were illegally 
| 


‘seized in a search of appellant's apartment. ‘We concede that the 


‘search was incident to appellant's arrest; we submit, however, that 


ithe arrest supporting this incidental search was itself illegal and 
ithat the failure to suppress this evidence was error. 


12. 


As this court has pointed out, while the Fourth Amendment 
@oes not use the word "arrest," its broad applicability clearly em- 


braces arrests. Ford v. United States, 122 U.S. App. D.C. 259, 352 


P.24 927 (1965). It is clear that the law in the District of Columbig 


is that a police officer may arrest without a warrant if there is 
probable cause to believe that a felony has been committed and that 
the arrested person has committed it. The function of a motion to 
suppress evidence is to test the validity of an arrest and subsequent 
search ané seizure. If probable cause exists for the arrest, the 
motion is properly denied, assuming the propriety of the scope and 
intensity of the search. The District Court must determine whether 
the arresting officers, at the time of the arrest, were armed with 
facts which would lead'a prudent officer to believe that a crime had 
been committed and that the arrested person had committed it. 

However, the police have the burden of showing 

that a warrantless arrest was valid .... And 

the courts must "scrutinize more closely the 

testimony in cases involving warrantless ar- 

rests." 2/ 
Thus, if the court is not fully apprised of the facts which culminate 


in an arrest, it cannot properly @etermine the constitutional valid- 


ity of that arrest. 


2. Rouse v. United States, U.S. App. D.C. , 359 F.2d 1014, 
1016 (1966). 


13. 


In the case at bar, the sole evidence of probable cause 
for the arrest was that the police were lec to appellant's apartment 
| 


3 i 
‘by a nickname. Armed with the nickname, "Joe," the police went to 


appellant's apartment and arrested him. Moreover, the officer who 
‘testified to this fact, Detective Alexander, was not the arresting 
‘officer. He was admitted to appellant's apartment by fellow officers 
who informed him that appellant was already under arrest. 4/ Appel- 
ilant acknowledges that probable cause is to be evaluated by the courts 
‘on the basis of the collective information of the police rather than 
ithat of only the officer who performs the act of arresting 7 We 


| 
‘submit, however, that in the case at bar, Netective Alexander die not 


‘or was unable to relate sufficient facts which would amount to 
| probable cause for the appellant's arrest. The transcript of the 
i hearing discloses that one Detective Kelly was subpoenaed by the 


‘appellant but failed to appear on the day of the hearing. No excuse 


Tr. 10 of Hearing on Motion to Suppress. 


'4. Tr. 7 of Hearing on Motion to Suppress. 


U.S. App. D.C. , 353 F.2d 233 


Smith v. United States, 
(D.C. Cir. 1966). 


for his absence was offered. Detective Kelly’s presence was, we 
submit, necessary for the court to @etermine the existence of probable 
cause. 

It is evident, therefore, that the court concluded that 
probable cause existed to arrest appellant based on the nickname, 
"Joe," and the court's own prior conclusion that the police “went to 
[appellant's apartment] to arrest this man." &/ Appellant submits 
that "Joe," an extremely common nickname, was, absent other facts, 
insufficient evidence to support an arrest, especially an arrest with- 
out a warrant. 7/ Moreover, the court's conclusion that the police 
went to the appellant's apartment to arrest him is, in the first in- 


stance, not supportable on the record, and more important, assumes 


the very result which the hearing itself is designed to prove; namely, 


that the arrest was lawful. 
-It is, therefore, urged that no probable cause to arrest 
appellant existed and that the motion to suppress the evidence ob- 


tained in the subsequent search shoule have been granted. 


Tr. 13 of Hearing on Motion to Suppress. 


"In a doubtful or marginal case of probable cause an arrest may 
be sustainable on a warrant where without one it would fall." 
Ford v. United States, supra, at 933. Although appellant was 
incarcerated on June 3, 1966, the police failed to present him 
before a U. S. Commissioner, as required by Rule 5(a), Federal 
Rules of Criminal Procedure. When the Grand Jury indicted him, 
50 days later, appellant was still in jail although probable 
cause for his arrest had never-actually been determined. 


15. 


The arrest of ipvelians <n his home without 2 ve=rant, when 
there was ample opportunity to obtain one, violated appel- 
lant's rights under the Fourth Amendment inasmuch as there 
was an absence of exceptional circumstances. 


The arrest of appellant without a warrant, in the circun- 
stances of this case, violated the Fourth Amendment. | 

The command of the Fourth Amendment is directed at law 
‘enforcement officials. The Amendment is divided into two clauses, 
ithe general prohibition against unreasonable searches and eee 
‘land the warrant clause. As previously mentioned, this court has held 
‘that arrests are includeé within the purview of the Foarth Amendment . 
It therefore follows that the general prohibition clause is ‘struc- 

| 

ture@ by and takes additional meaning from the warrant clause. The 
history, purpose, and scope of the Fourth Amendment have been so well 
documented in litigation that we believe it is not wee to dis— 


‘cuss the Amendment's monumental importance to our society. ‘It is 

‘enough, we believe, to reiterate that the fundamental eee sought 
to be protected is freedom from the unwarranted intrusion of officials 
‘into the lives of private citizens. The means employed to implement : 


ithis protection is the requirement of an objective BEES 


'of probable cause by an indepencent magistrate. 


This court, in recent years, has had occasion to pee on 


ithe issues raised by the application of the Fourth pendent 2/ 


8. Gatlin v. United States, 117 U.S. App. D.C. 123, 326 F. 2a 666 
(1963); Ford v. United States, 122 U.S. App. D.C. 259, 352 F.2d 
927 (1965); . Hagan v. United States, 124 U.S. App. D.C. 276, 364 
F.2a 669 (1966); and Rouse v. United States, __= U.S. APP- DeCo 
___, 359 F.2d 1014 (1966) - 
16. 


These recent decisions have carved out categories in which the valid- 
ity of a search and arrest depencs on whether or not the police ob- 
tained a warrant. The court has distinguished cases in which the 
police enter a private home with a search warrant but without an 


arrest warrant, EY. from cases in which the police enter a private 


: : 10 i 
home with neither an arrest nor search warrant, 20/ and from cases in 


which a warrantless arrest was made in a public place. il/ 

The test is reasonableness of the arrest, and not prac- 
ticability of obtaining a warrant. Moreover, 

{unreasonableness] may not appropriately be hel¢c 

by us to depend upon a further test turning upon 

a Gecision as to the practicability of obtaining 

a warrant in a case of an arrest in a public 

place for a felony on probable cause. (Emphasis 

added.) 12/ 

Appellant submits that the case at bar falls under the 


scope of none of the rules previously articulated by this court, 22// 


9. Hagan v. United States, supra. 

10. Gatlin v. United States, supra. 

11. Ford v. United States, supra; Rouse v. United States, supra. 
The Ford opinions contain the most lucid differentiations of 
the applicability of the Fourth Amendment to various fact situa- 
tions. 


Ford v. United States, supra. 


Thus no possible retroactivity issue is present in this case. 
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‘Rather, appellant maintains that the facts of this case poe the 
court to hold that whether or not probable cause to arrest appellant 
@ié, in fact, exist, the command of the Fourth Amendment required the 
‘police to present what relevant facts they had to a magistrate for 
| 

his ineependent determination. | 

It must follow that the search, seizure, and subsequent 
introduction into evidence of the bullet and casing were Among 
‘because the arrest violated the Constitution. The crucial and dis- 
itinguishing fact there involved is that appellant was arrested in his 
own home. The arrest was not pursuant to a warrant, although ample 
iopportunity to obtain one existed. Nor were there any except ional 
‘circumstances demanding that the police arrest at once. | 

This court has repeatedly warned that -- 


| 
the practice of arresting without a warrant when 
it is practicable to obtain one is not to be en-— 
couraged. In a doubtful or marginal case of 
probable cause an arrest may be sustainable on a 
warrant where without one it would fall. And in) 
any event the intervention whenever practicable 

of the independent judgment of a magistrate See et 
be sought. 14/ 


‘We believe it is manifestly unreasonable for the police to arrest a 
icitizen without a warrant in his own home in the absence of excep- 
‘tional circumstances, when ample opportunity exists to obtain a war- 


rant from a magistrate who is sitting at the exact moment of the 
| 


14. Ford v. United states, supra; also quoted in Hagan v. United 
States, supra. 
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arrest, irrespective of how positive the police may be that the citi- 


zen committed the crime. The sanctity of a dwelling should not be 
interferred with on the subjective good faith of the police. The 
instant case involves the precise interest sought to be protected by 
the Fourth Amendment. In Hagan, it was pointed out that: 

Pirst and most important, this was not a case 

where the police invaded a private dwelling 

without a warrant of any kine in order to 

search or arrest. Here the police were armed 

with a valid’ search warrant, issued by a magis~ 

trate upon a showing of probable cause. Thus, 

their entry was lawful and the integrity and 

privacy of appellant's home was protected. 
And in Gatlin, this court stated -- 

Failure of the police to obtain an arrest war- 

rant in the absence of exceptional circun- 

stances, may be sufficient to invalidate an 

arrest. 
Appellant submits that this case falls within that caveat announced 
in Gatlin and implied in Hagan. There were no exceptional circum- 
stances present which required the police to arrest without a warrant 
when there was sufficient time to obtain one. The police were not 
in hot pursuit. No destruction of evidence was alleged as a reason 
for a warrantless arrest and search. There was not the slightest 
indication that there was a fear that appellant would flee if not 
promptly arrested. The appellant was arrested in his own home, and, 
as far as we know, that was the first and only place the police look- 
ed. The exceptional circumstance rule must be maintained for cases 
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in which it is necessary to arrest immediately. The facts of this 
| record ao not support any such theory. Nor may it be maintained that 
| 


the appellant waived his constitutional rights by consenting to the ~ 
' search by admitting the police. The recore is barren as to just how 


15/ 


‘the police gained entrance. =” Certainly there is no evidence of 
/ an intelligent waiver of a known constitutional right. Nor should 
consent be implied. Indeed, the government bears the burden of prov~= 


_ ing consent. Judd v. United States, 29 U.S. App. D.C. 64, 190 F.2¢ 
, 649 (1951), approved by Gatlin, supra, p-. 130. 


In addition, appellant contends that the Constitution re- 
| 


quires the police to meaningfully advise a citizen who responds to 
| the police knocking on his door that the citizen need not admit them 


without an arrest or search warrant. Borrowing from the reasoning in 


' Miranda v. Arizona, supra, which wes based on the Fifth Amen@ment, 


' and had its impetus in part from American abhorrence to in custody 


psychological interrogation, this analogous rule, based on the Fourth 
Amendment, would demonstrate American abhorrence to the police prev- 
' ing upon fear ane thereby gaining psychologically coerced acnittances 
into private homes. ‘Je contend that greater respect for the police 
and the law in general would result from such a rule, and aa impor~ 


tantly, the values sought to be protected by the Fourth Amendment , and 


which are presently bypassed by the police, would be safeguarded. 


15. See Tr. 6 of heating or Motion to Suppress. 
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Appellant submits, therefore, that because his arrest was 
made in violation of the command of the Fourth Amendment, the search 
incident to that arrest was unlawful and appellant's motion to suppress 
the articles seized in the course of the search should have been 
granted. 

II. THE ATTITUDE AND HOSTILITY OF THE TRIAL JUDGE TOWARD DEFENSE 

COUNSEL DEPRIVED APPELLANT OF HIS RIGHT TO A FAIR TRIAL. 

(With respect to Point II, appellant respectfully 

urges the court to read the entire reporter's trans- 
cript, but especially the following pages: Tr. 256, 
396-399, 431-432.) 

A. The prejudicial nature of the trial judge's treatment of 
defense counsel so belittled counsel in the eyes of the jury 
as to influence the jury against the appellant. 

The due process clause of the Fifth Amendment to the 
Constitution of the United States guarantees sufficient procedural 


safeguards to individuals charged with crime so that no person may be 


deprived of life, liberty, or property without due process of law even 


though he may be guilty or may have a bad record of antisocial be- 
havior, 36/ The proposition that due process includes the right to a 
trial before a fair and impartial judge and jury is fundamental. 
Accordingly, it is the function of an appellate court to scrutinize 


the trial transcript to insure that this basic right has not been 


16. United States ex rel Collins v. Claudy, 204 P.2d 624 (3d Cir. 
1953). 
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| 
‘abridged. “we should be especially scrupulous in seeing tolit that 
| 


the right to a fair trial has not been jeopardized by the conduct of 


a member of the judiciary.” iv 
The influence of the trial judge on the jury is necessarily 
io£ great weight. The jury, unconsciously seeking an experienced 


| judicial barometer against which to measure its own instincts, is 
highly attuned to the judge's attitude, demeanor, statements, rulings, 
|gestures and even facial expressions. Therefore, the proper adminis— 
‘tration of justice requires of the trial judge not only actual im- 
ipartiality but also the appearance of detached impartiality. Rapp v. 
‘Van Dusen, 350 F.2d 806 (3d Cir. 1965). 

The use of language by the trial judge, in the presence of 
ithe jury, tending to discredit the defense attorney and holding him 
‘up to ridicule may so influence the jury that the rights of the Gefen= 
Gant may be fatally impaired. In short, belittling the aren 
| prejudices the defendant. This was recognized by this court in Grock 
_v. United States, 53 U.S. App. D.C. 146, 289 F. 544 (D.C. cir. 1923), 


where the court declared: 


It is an important rule that an attorney at law 
appearing in open court in the trial of a case 
is entitled to such treatment from the court that 
the interests of his client may not be prejudice?. 
That is not a matter of indulgence, but of right. 
| 
17. Harlan, J., dissenting in Darcy v. Handy, 351 U.S. 454, 469 
(1956). See also ABA Canons of. Judicial Ethics No. 10. 
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We submit that the trial judge in the case at bar, on 
numerous occasions, both in and out of the presence of the jury, so 
treated the defense counsel and overinjected himself into the pro- 
ceedings as to deprive appellant of his right to a fair trial. 

On page 21-10 of the Transcript of Preceedings, after 
defense counsel had asked a question on cross-examination, the trial 


judge, sua sponte, prodded the prosecuting attorney to raise an objec- 


tion. This brief exchange, 18/ in the presence of the jury, 19/ 


was one of many by which either the court or Mr, Titus, the prosecu- 
ting attorney, derided the intelligence or legal ability of court- 
appointed defense counsel, At Tr. 236, on cross-examination, defense 


counsel asks a prosecution witness: 


"The Court: Mr, Titus, do you have any objection to this? Mr. 
Titus: Your Honor, of course I do, but it is so illogical, 

Yeur Honor, that I den’t think it necessary to even ebject except 
to waste time." : 


Unéer Point II A, all references to the transcript pertain to 
happenings during which the jury was present, Point II B will 
be concerneé with events which took place out of the hearing of 
the jury. This in no way implies, however, that the references 
to the record are to be read individually or out ef context. 
Indeed, our theory urging reversal is that the totality of the 
record requires it. We respectfully request the court, there- 
fore, to read the entire record. Moreover, it is not to be in- 
ferrea that the instances mentioned are totally inclusive, A 
reading of the entire transcript will poin’: up various places not 
referred to in this brief which depict the trial judge's atti- 
tude. see, e.g., Tr. 21-36, 21-40, 21-62, 23, 229, 240-241, 2384, 
293. > 
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"Q. You were sitting in the right front of your 
car, is that correct, not right behind the 
wheel? 


"The Court: Not unless he was driving an fnglish 
car." 
This sarcasm, in the presence of the jury, tended to create the in- 


pression that defense counsel was inept; an impression which could 


‘not help but work to defendant's prejudice. 

At Tr. 333, instead of allowing the prosecutor to cross- 
‘examine, the trial judge undertook this task himself, even though the 
subject matter of the questioning was one of the most disputed parts 


\of the entire trial; namely, who had a gun. Appellant acknowledges 


‘the discretion of trial judges in the federal courts to participate 


‘in the questioning of witnesses. This court has said, however, that 
‘this discretion should be exercised with restraint and peneion by a 
judge conducting a jury trial of a criminal offense. A not appro- 
priate method, this court has recognized, especially in the presence 
of a jury, is to call a bench conference and ask one of the attorneys 
to elicit the information the judge desires to know. See Jackson v. 


United States, 117 U.S. App. D.C. 325, 329 F.2d 393 (1964).; We submit 


‘that the judge, in the proceedings below, abused his discretion by 


‘repeatedly assuming the task of examining and cross-examining wit- 


inesses. Tr. 333 is merely one example of this conduct. 


A more serious abuse of trial counsel by the judge was the 
excessive rebuke, "Well, counsel, if you see me this afternoon, I will 


tell you why he [prosecuting attorney] is asking these questions,” 


appearing at Tr. 396. The defense attorney hac sought in good faith 


to object to a line of questioning of the defendant by the prosecutor. 
We submit that this remark servec only to depreciate the defense at- 
torney in the eyes of the jury. Certainly, the severity of this re- 
mark was out of proportion to the gravity of defense counsel's “error” 
-- objecting in good faith to a line of questioning he honestly be- 
lieved was irrelevant and immaterial. Even when the defense counsel 
renewed his objection, this time at a bench conference, Tr. 399, the 
judge answered counsel's objection and sarcastically added, “Isn't 
that perfectly patent to you?" Certainly, the trial judge in this 
entire episede displayed, at best, impatience with defense counsel and 
verbally attacked counsel's intelligence and competency, having the 
effect of enervating counsel's conduct of his defense, all to the 
prejudice of appellant. ‘We submit that manifestations of impatience 
by the court at the requests of counsel constitute reversible error, 
“since hostility is a form of bias." ‘hitaker v. McClean, 73 U.S. App. 
p.c. 259, 112 F.2a 596 (D.C. Cir. 1941). “In the administration of 
justice, the function of counsel is almost, if not quite, as essential 
and important as is that of the judge, and counsel, in the proper per- 
formance of his duty, is entitled to courtesy and respect of the 3 
court." Zebouni v. United States, 226 F.2d 226 (Sth Cir. 1955). 


25. 


Once again the judge displayed his impatience with defense 
icounsel at Tr. 409-10, when the court said, again sua spon e. “Now 
iounselor, you are leading the witness. Can't you pick him up at the 
point when ...." “then defense counsel proceeded to ask aroiter ques- 
tion (no doubt seeking to follow explicitly the court's Airections 
because of all that had transpired during the entire course of this 
trial), and his question was objected to by the seccoetiies Seer 
tthe trial court once more assumed the task of questioning the witness, 
thereby again impugning the defense counsel's intelligence and legal 
icompetency. We concede that the trial judge is under an obligation to 


‘eliminate unnecessary delays in the course of a trial, but certainly 


‘in a trial involving second degree murder, the time factor must , in 


‘balance, yield to the prejudice the jury may attach to this conduct 


‘of the court. It is all too possible that members of the jury will 
interpret occurrences such as those depicted above to indicate that in 
the judge's mind the defendant is quilty as charged. As the court 
said in United states v. Ah Kee Eng, 241 F.2d 157, 161 (24 Cir. 1957), 


While the trial judge should be permitted consid- 
erable latitude in dealing with counsel, ruling | 

on objections, and keeping the trial moving, he 
must not forget that the jury hangs on his every 
word and is most attentive to any indication of | 
his view of the proceedings. Thus repeated in- | 
dications of impatience, and displeasure of such’ 
nature to indicate that the judge thinks little of 
counsel's intelligence and what he is doing are | 
most damaging to a fair presentation of the defense. 
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The trial judge's statements directed at defense counsel mav 
have prevented counsel from presenting a more effective, vig- 
orous defense of appellant, depriving appellant of his day in 
court. 

In addition to the influence of the trial jucge on the jurv, 


it is apparent from the record in this case that the defense counsel, 


under periodic verbal attack during the course of the trial, became 


increasingly self-conscious ané unnerved to the point where the appel- 


lant may have suffered from loss of effective representation. The 
thrust of this argument shifts the emphasis from the question "was 
the jury influencee by the trial judge," to the question "Is it pos- 
sible that an intimidated attorney unwittingly failed to forcefully 
avail himself of all possible avenues of defenses and objections which 
his client was entitled to have pursued?" In brief, the question is 
whether defense counsel was “thrown off balance" in his presentation 
of the defense due to a fear of further scolding from the trial 
judge? 
At Tr. 256, the trial judge was anything but patient with 
to an episode relating to the Jencks Act. 
“The Court: Are you interested in that, counsel? 
Mr. Noyes: Well, if it is within the orbit of the 
Jencks Act, I am. 
The Court: Don't tell me whether it is in the orbit 
of the Jencks. You are a trained coun- 
sellor at law. You ought to know whether 
you feel this particular thing would be 
of any benefit to you or whether it 


wouldn't. Now, do you wish it?" 
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We submit that since a defense counsel has every right, in fact is 


under a duty, to obtain any statement possibly covered by the Jencks 


Act, this comment was unwarranted. | 


At Tr. 344, at a bench conference called by the prosecuting 


attorney to state to the court that the defense counsel had opened the 
door to statements made by the defencant to the police and hence that 


defendant's entire conversation would be ripe for cross-examination, 


the defense counsel did not uneerstand the import of the prosecutor's 


statement: 
“Mr. Noyes: Your Honor, would you indulge me? | 
The Court: I guess you don't know what he said, 
do you?” 


| 
At Tr. 399, when defense counsel objected to the cross— 


| 
examination by the prosecutor as irrelevant and immaterial, the court 


sarcastically explained the line of questioning by saying: 


I think I can explain it. What he is doing is 
attacking and testing the credibility of your 
witness, of the defendant. Isn't that perfectly 
patent to you?" | 
| 


And, at Tr. 431 and 432, during the jury instruction requests, the 
following exchange took place: | 
| 


“Mr. Noyes: I would like to request the foliow- 
ing self-defense instructions -- 

The Court: Don't say ‘following instructions.’ 
*yhat numbers? 

Mr. Noyes: Numbers 127, 122, 129, 130 and 131. 

The Court: All right. Submit them. (He id) 

Mr. Noyes: They are photostats. 

The Court: I don't care what they are." 
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The preceding are just a sampling of the comments 20/ 
heaped upon the defense counsel. It is all too possible that, be- 
cause of them, court-appointed counsel may have been curtailed in his 
efforts to provide appellant with the best possible defense. This 
possibility was recognized in United States v. Ah Kee Eng, supra, 
where, in reversing a conviction, the court stated: 

A less experienced advocate might well have 

trimmec his sails to such a judicial wind as 

prevailed in the courtroom during this trial, 

and thus have jeopardized the rights and the 

proper interests of a defendant on trial for 

a serious felony. 

We submit that in view of the trial jucge's statements, 
both in front of the jury, and out of the jury's audio, but not visual, 
range (and if provoked at all, were provoked by a counsel acting in ut- 
most good faith and with highest respect for the court), it was im- - 


possible for the appellant to have received a full, fair and impartia} 


trial. Thus, a new trial is required to correct this injustice. 


It is no answer to this to reply that the judge curec this. 


unfortunate circumstance in his charge to the jury. 21/ The instruc~ 


tions did not specifically admonish the jury against drawing infer- 
ences from the comments during the trial or from the court's col- 


lequies with counsel. Moreover, had the judge so cautioned the jury, 


20. See also Tr. 21-40, 234, 29°. 


21. See Tr. 436-437. 


it is difficult to imagine a juror completely disregarding, conscious- 


ly or unconsciously, such judicial reproaches of counsel as occurred 


Curing the course of the proceedings below. 
It is submitted that the main concern here is with the 
| prejudice to the defendant which may have occurred as a result of 
the judge's criticisms and rebukes of defense counsel. Recently, 
‘the District of Columbia Court of Appeals reversed a criminal convic- 
22/ =. : 
tion, relying on Jackson v. United States, 117 U.S. App. D.C. 


325, 329 F.2d 893 (D.c. Cir. 1964), and Young v. United States, 120 


U.S. App. D.C. 312, 346 F.2d 793 (D.C. Cir. 1965). ‘The court said 


that it is a general rule that a trial court must not so inject him- 
self into the examination or cross-examination of wicnesaes as to 
appear to become an advocate, or seem to favor one party against the 
' other, especially in criminal proceedings, or criticize Coeake dis- 
| paraging remarks to or concerning counsel. The reason presented was 
the reflection and consequent injury to the defendant. We submit 
that the trial judge in the instant case overstepped the limits of 
his discretion, resulting in a gross injustice which can only be 
cured by . new trial. As this court stated in Jackson v. United 


States, supra, "... the cumulative impact of all the judge's 


activist participation could well have been prejudicial at the very 


22. Williams v. United States, D.C. App. No. 4059, decided May 21, 
1967, 95 Wash. L. Rept. 917. 
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least and could have led jurors to give undue weight to points 

treated by the judge.” 23/ Moreover, this court has recognized that, 

even in the absence of overt prejudice, the interests of public jus— 

tice require a new trial conducted by a completely objective and im- 

partial judge. Young v. United States, Supra. 

III. THE TRIAL COURT ERRED IN ALLOWING THE GOVERNMENT TO READ INTO 
THE RECORD THE PRIOR WRITTEN STATEMENTS OF ONE OF THE GOVERN- 
MENT'’S WITNESSES IN AN ATTEMPT TO REFRESH THE WITNESS’ RECOL- 
LECTION. 

(with respect to Point III, appellant desires the court 
to read the following pages of the reporter's trans— 


cript: Tr. 139-158.) 


The trial court erred in permitting the prosecuting attor- 


ney to read into the record 28/ portions of a signed, written state— 


ment the witness had given to the police on the day following the 
incident in question. On the witness stand, George Lewis related 
what he remembered had occurred on the night in question. This testi- 
mony was apparently not what the prosecuring attorney desired and he 
was permitted, over the objection of defense counsel, to read to the 
witness various portions of the prior inconsistent written statement 


in an attempt to refresh the witness’ recollection. The witness, 


117 U.S. App. D.C. 325 at 326. 

See Tr. 139-158 for the relevant portions of Mr. Lewis’ testi- 
mony. This witness’ entire testimony commences on Tr. 117 and 
is completed at Tr. 159. 
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| 

under a continuing barrage of "Do you now remember," or "Do you now 
recall," or "Is your recollection now refreshed" questions, finally 
‘said "I guess that's exactly what I told the police. It’s on Gnome 
Appellant contends, however, that these portions of the written state- 
'ment should not have been read aloud in front of the jury if, as the 
record discloses, the purpose was solely to refresh the witness’ pres- 
ent recollection. 

It is well established that in refreshing a witness’ present 
'recollection his oral testimony, as refreshed, is the only admissible, 
‘evidence, not the statement used to trigger his memory. (McCormick, 
Evidence (1954) §9) 

Here, even assuming the witness had no present recollection, 
ierror was committed. As stated in People v. Thomas, 359 Mich. 251, 
102 N.w. 242 475 (1960), | 
The purpose of refreshing is to awaken the memory’, 
not to impeach or contradict the witness. 


| 
'In that case, the Supreme Court of Michigan reversed a conviction 


i for second degree murder because the trial judge had allowed the 
prosecutor to read a prior written statement allegedly to refresh 
ia witness' memory. The reason for the reversal was "that the proce- 
dure was eminently unfair to the prisoner." The record in the case 


at bar parallels the opinion of the Michigan court in that both 
| 


witnesses merely agreed that they had mace the prior statements. 
Both witnesses never testified from their memories as refreshed. In 
the instant case, in fact,the witness, under cross-examination, re- 


told the testimony he had given originally on Cirect examination. 26/ 


“le submit, therefore, that, in truth, this witness' memory was not 


refreshed by his prior statement. Moreover, we urge that the trial 
court committed prejucicial error in allowing the prosecutor to read 
the statements to the witness in the presence of the jury, as the 

actual purpose was to refresh the witness' memory and not to contra- 


dict or impeach him. 


In Young v. United States, 94 U.S. App. D.C. 62, 214 F.2¢0 


232 (1954), this court stated: 


To impeach a witness by means of a prior 
contradictory statement it is commonly necessary 
to rea@ the statement aloud. Often it is the 
only way the jury can be made fully aware of the 
inconsistency between the prior statement and 
the present testimony. But it is generally not 
necessary to read the statement alou? when it 
is used to refresh the witness' recollection. 
(C£. Troublefield v. United States, __ U.S. App. 
D.C. __, 372 P.2a 912 (1966) 


It is possible that the jury may have placed great weight 
on this witness’ testimony as improperly augmented, anc may have 


based on it the malice necessary to convict appellant of second 


26. Tr. 157-158. 


degree murder. This error of the trial court requires a reversal of 


the conviction and a new trial. 


THE PROSECUTION FAILED TO PRESENT EVIDENCE VITAL TO A FAIR 
VERDICT BY THE JURY, PRECLUDING CROSS-EXAMINATION, THEREBY 
PREVENTING APPELLANT FROM RECEIVING A FAIR TRIAL. 
(with respect to Point IV, appellant desires the court 
to rea@ the following pages of the reporter's trans- 
cript: Tr. 246-248, 253-263.) 
The government, in a criminal prosecution, is anes a duty 
' to preserve the defendant's right to a fair trial. Assidudously seek- 
ing a conviction to the total exclusion of all other objectives is 
an abuse of the prosecutor's responsibility. (See Berger v. United 
States, 295 U.S. 78 (1935)) We submit that the prosecutor in the 
instant case waS under a duty to present material evidence; to the 
jury forcefully and as an advocate, but in a manner calculated to 
insure that defendant's right to a fair trial was not violated. 
This was a prosecution for second degree arene, £2 which 
the government was relying on a number of witnesses whose memories 
had to be refreshed. 27/ Even a cursory reading of the entire trans- 


cript permits one to conclude fairly that discerning the facts was 


at best a difficult task. 29/ 


Tr. 21-57, 21-93, 144, 176. 


Point I of this brief, the hostility of the judge towards defense 
counsel and, therefore, to the defendant, provides, we submit, 
a reason why the jury was able to return a verdict in little more 
than one hour. 

34. 


One of the crucial pieces of evidence introduced by the 
government was a live .35 caliber cartridge. This bullet was iden- 


tified by Detective Alexander as the one which had been handed to 


him by a Detective Kelly of Precinct No. 5 during the latter's search 


of appellant's bedroom. The witness, in other words, was not the 
29/ 
individual who allegedly had found this cartridge. 

Appellant contends that, given the total circumstances in- 
volved in the trial below, the prosecution was under a dutv to 
place Detective Kelly on the stand or to explain the failure to do 
so with more than the statement that he had retired from the police 
force. Retired people are competent to testify. The point is that 
while all hearsay statements were carefully avoided at the trial 

JL) with respect to the results of this search, 30/ Detective Kelly of 
necessity must have said "I found this [.3@ caliber bullet] in the 
bedroom," or words to that effect. Thus, the appellant was forced 
to cross-examine Detective Alexander, who did not personally know 
that the bullet was found in appellant's apartment. The jury, more- 
over, was forced to draw an inference (that appellant had fired a 
loadGe@ .38 caliber pistol) based on another inference (that because 
Detective Alexander testified that Detective Kelly had handed him 
the cartridge when the latter returned from appellant's bedroom, 
Detective Kelly must have found the bullet there) . 

“Q. From what room did he come when he turnee that over to 


you, sir? A. The bedroom, sir. Q. The bedroom of de- 
fendant's apartment? A. Yes, sir." 


35. 


It is a fact that Detective Alexander also testified to 
finding personally a spent .3° caliber casing. The crux of the 


present argument, however, is that while the appellant was able to 
attempt to rebut that evidence, regardless of what the jury ultima- 


tely believed, appellant was unable even to test fairly the evidence 


with respect to the live .3° caliber cartridge. “Je maintain this 


was patently unfair. 
Appellant is aware that official actions by public officers 
are presumed to have been regularly and legally performed. Appel- 
lant is also aware that the government, in a criminal prosecution, 
js under no constitutional duty to call each and every witness having 
information, as long as there is no intentional suppression of evi- 
@ence. However, the notion of confrontation of witnesses was imbed- 
ded in the Sixth Amendment "to guarantee the maintenance in criminal 
cases of the hard-won principle of the hearsay rule vee! 31/ 
Appellant submits that because the jury was forced to 
draw many inferences, in a criminal trial where witnesses needed 
prodding, where the judge displayed impatience, annoyance ana 
hostility to defense counsel, where no gun was found, where 100% of 
the evidence was circumstantial in character, and where the only 


SS 


31. McCormick, Evidence (1954) §231. 
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: testimony by anyone allegedly seeing appellant fire a gun was by 


| 
Chauncey Jones, whose testimony can certainly be classified as 


self-serving (see Statement of the Case), the government should have 


subpoenaed Detective Kelly in the interest of fairness -- in the 


interest of justice. 


CONCLUSION 


Appellant submits that because of the erroneous Genial of 


the appellant's Motion to Suppress Evidence, the trial court's 
PB 


prejudicial conduct toward defense counsel, the error in admitting 
evidence, and the failure of the prosecution to present vital evi- 


dence in the method most calculated to permit the jury to reach a 
| 


fair verdict, the conviction shoul¢e be reversed. 


Respectfully submittec, 


Vincent A. Kleinfeld 
Attorney for Appellant 
1819 H Street, N. “7. 
Washington, D. C. 20006, 
659-2155 
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In the absence of exceptional circumstances, when there is 
ample opportunity to obtain a warrant, is it violative of 
the provisions of the Fourth Amendment to aereee a person 
at his home without a warrant subsequent to his alleged 


commission of a felony elsewhere within the jurisdiction? 
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warrantless arrest of the suspect within his home to be 


illegal? 


Was the warrantless seareh ef appellant's entire apartment, 


allegedly as an incident to his warrantless arrest therein, 
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JURISDICTIONAL STATEMENT 


Jurisdiction of this court was originally invekved under 
Section 1291, Title 28 of the U.S.C. and Rule 37 of the Federal 
Rules of Criminal Procedure. 

Oral argument in the case was heard by this court on 
December 19, 1967, and, on December 22, 1967, the court, retaining 
jurisdiction, ordered the case remanded to the United states District 
Court for the District ef Columbia fer an evidentiary hearing on the 
issues of probable cause for appellant’s arrest, the oppertunity of 
the police tea.obtain an arrest warrant, and the extent of the search. 
On February 1, 1968, the evidentiary hearing was held in the Dis- 
trict. Court befere Judge Hart who, en February 13, 1968, issued his 


findings of faet and conelusiens ef law. 


STATEMEN? OF THE CASE 


Fellewing the evidentiary hearing of February 1,. 1968, and’ 
pursuant te the mandate of this court, United states Distriet Court 
Judge George L. Hart, whe was the eriginal trial judge in this ease;,. 
issued findings of fact and cenclusiens ef law, . Appellant dees net: 
dispute the testimony of the witnesses presented by the government 


at this evidentiary hearing, and appellant accepts as aeeurate the 


findings of fact as found and reperted by Judge Hart, with the excep— 


tion of those specifically objected te belew: 


ais 


1. Pinding 5 states in part, “(7) At 8:40 A.M., June 3, 
1966, the Police Department did not know 'Joé's* real name or any 
part thereof ...." Appellant submits that, in fact, at the time in 


question, the police were aware that Joe's last name sounded like 


2. In Pinding of Pact 12, Judge Hart deseribed the search 
of appellant's apartment as "superficial." Appellant submits that 
“search{ing}] ... all of the rooms in the apartment ... [including] 


closets ... bureau drawers ..«. -[and@ spaces] under mattresses ... [for 


a period of] some 20 to°30 minutes after the arrest” 2/ can in ne 


way be termed a “superfieial surface search." 

3. . In Pinding of Pact 13, Judge Hart ceneluded that 
“exigent circumstances existed which justified an entry .,. [and] 
justified the arrest and search. - *** An immediate entry inte*the 
apartment was necessary to protect the public interest .,..- There 
was neo “point from the beginning of the investigation through the 
arrest and search when the circumstances dictated that the pgHice ef-~ 


ficers should pause to obtain either an arrest or search warrant,” 


. See statement of Devon Twitty, Government Exs, 6,-8, and Tr. 
Evid. Hear. pp. -112, 113, which indicate that the pelice learned 
this information before 8:40 A.M. 


Pinding 12, Pindings of Fact and Conclusions of Law, p. 8. - 


Appellant submits that nothing in the record indicates that “speed 


here was essential." 3/ Rather, the testimony at the evidentiary 
hearing indicated that prior to 10:20 A.M., on June 3, 1966, the 
police knew appealant's description, nickname, and exact place of 
residence. 4/ It is appellant's position that the police were under 
a dutv to present whatever facts they possessed to a magistrate in 
an attempt to obtain an arrest warrant prior to enieringlwpneldantts 


apartment. 
STATEMENT OF POINTS 


THE ARREST OF APPELLANT IN HIS HOME WITHOUT A WARRANT VIOLATED 
THE RIGHTS SECURED TO APPELLANT BY THE FOURTH AMENDMENT TO THE 
CONSTITUTION OF THE UNITED STATES. 


A. The arrest of appellant in his home, without a warrant, 
when there was ample opportunity to obtain one, vio- 
lated appellant's rights under the Fourth Amendment 
inasmuch as there was an absence of except fonat cir- 
cumstances. 


Failure of the police to announce their purpose. in 
seeking admission into appellant's apartment caused 
their entrance and the subsequent arrest Be appellant 
to be illegal. 


II. THE SEARCH OF APPELLANT'S ENTIRE APARTMENT WITHOUT A VALID 
SEARCH WARRANT, ALLEGEDLY AS AN INCIDENT TO HIS ARREST, VIOLATED 
APPELLANT'S RIGHTS UNDER THE FOURTH AMENDMENT TO THE CONSTITU- 
TION OF THE UNITED STATES. 


| 
3. Warden v. Hayden, 387 U.S. 294 (1967). 


4. Tr. Evid. Hear. pp. 75-79, 84-86. 


sas 


SUMMARY OF ARGUMENT 


Appellant contends that his arrest was illegal, since the 
police invaded the privacy of his home to effect the arrest, without 
judicial authorization of any kind, although ample opportunity exist- 
ed for the police to dbtain an arrest warrant. While this fact, by 


itself, made appellant's arrest illegal under the Fourth Amendment, 


the police also violated Section 3109, Title 18 of the United States 


Code, in that they failed to announce their true purpose for seeking 
admission into appellant's home. 

The record clearly shows that the police believed they 
had probable cause to arrest appellant prior to the time they entered 
his apartment. The fact that the police were poised outside of ap- 
pellant's apartment, coupled with the knowledge they had gathered in 
the course of their investigation and the fact that they had called 
for another police car to come to the scene, compels the conclusion 
that the sole purpose for the police knocking on appellant's apart~ 
ment door was to arrest him, and not merely "to speak" to him, as 
they had stated. Thus, since the police failed to announce their 
true purpose, in violation of statutory law, appellant's arrest was 
illegal. Gatlin v. U.S., 117 U.S. App. D.C. 123 (1963); Miller v. 
U.S., 357 U.S. 301 (1958). 

Moreover, appellant contends that at least at the same time 
the police "radioed for another car to come to the scene" (Pinding of 
Pact 10), any one of the eight or nine officers who were ultimately 


aos 


involved in the arrest and search could have, and should have; pre- 
| 


sented whatever facts the police possessed to a magistrate for his 
impartial determination as to whether it was essential to invade 
this citizen's privacy. The principles upon which the Fourth Amend- 
ment rests permit nothing less. Gatlin v. U.S., 117 U.S. App. D.C. 
123, 326 F.2d 666 (1963); Jones v. UaS., 357 U.S. 493 (1958). Speed 
here was not essential. The crime had been committed appréximately 
eleven hours before the time of the arrest; consequently, the police 
were not in “hot pursuit." Appellant was not attempting to flee the 
scene or escape. Nor did appellant offer any physical resistance 

at any time. Thus, in the absence ef exigent eireumstances which 
might have dispensed with the requirement that the police ebtain 2 
warrant, the Constitution demanded that the police obtain a warrant 
for appellant's arrest before entering his apartment to arrest him. 
The police had been involved in their usual, step-by-step investiga- 
tion of a crime. Merely because their suspect was apprehended 
within a few hours subsequent to the time they had probable cause to 
arrest him, rather than after an extended investigation, does net 
present the exigent circumstances necessary te dispense with the 
Fourth Amendment requirements, as the police were no longer in “hot 
pursuit." Respect for the basic principles of the Fourth Amendment 
here demanded that the police not violate a citizen's right to be 
free from an unauthorized, and therefore unreasonable, tiiterkeronce 


with his privacy. 


Appellant also contends that the search of appellant's 
entire apartment was unreasonable, and consequently that his Motion 
to Suppress the items seized in that search should have been granted. 
Of course, since appellant's arrest was demonstrably invalid, the 
warrantless search, allegedly as an incident to that arrest, was 
necessarily illegal. However, even if it is assumed that appellant's 
arrest was valid, appellant submits that the general search of his 
entire apartment, including the bedroom, kitchen, bathroom, closets, 
bureau drawers, spaces under mattresses, and a baby's erib, was 
unconstitutional since appellant was arrested in his living reem. 


The reasons for an “incidental search” namely, te pretect the of- 


ficers, to prevent the arrested persen's eseape, and to prevent the 


destruction of evidence by the arrested person, had ceased te exist 
in this case immediately upon the appellant's arrest. He offered 
no resistance at any time to the eight or nine officers present. 

. Moceover, in view of the presence of se many pelice 
officers, the danger of anyone, especially the appellant, destreying 
any evidence was reduced to a nullity. Yet, the police searched the 
entire apartment -generally for a period of some 20 to 30 ‘minutes, 
for the sole purpose of locating the firearm which had fired the 
shots resulting in the crime for which appellant had been arrested. 
Pinding of Fact 12. Appellant contends that this warrantless, 
general search, which could not have been accomplished in the ab- 
sence of a search warrant had appellant not been arrested in his 


m (a 


home, exceeded the boundaries of an “incidental search” as soon as 
the reasons for an incidental search ceased to exist: Therefore, 
appellant's Fourth Amendment rights were violated as soon as the 


police ventured outside of the immediate zone of the arrest. 


Unlike the facts in Harris v. U.S., 331 U.S. 145 (1947), the police 


in this case were not authorized by a valid arrest warrant to be on 
the premises. Because the search ceased to be an “incidental 
search," it violated appellant's right to be free os unreasonable 
searches and seizures. | 


ARGUMENT. 


THE ARREST OF APPELLANT IN HIS HOME WITHOUT A WARRANT VIOLATED 
THE RIGHTS SECURED TO APPELLANT BY THE POURTH AMENDMENT TO 
THE CONSTITUTION OF THE UNITED STATES. 


A. ‘The arrest of appellant in his heme, without a warrant, 
when there was ample oppertunity to obtain ene, violated 
appellant's rights under the Fourth Amendment inasmuch as 
there was an absence of exceptional cireumstances? 


The record clearly shows that the police believed they 
had sufficient probable cause to arrest appellant prior to the time 
they knocked on his apartment door. 3/ During the course ef their 


investigation, the police had learned (1) appellant's nickname and 


5. Cf. Finding of Fact 10 which states "At the time Pollard was 
placed under arrest, Officer Clark had probable cause te be- 
lieve ...." 


@escription, af (2) his familial ties, the fact that he had been 


involved in an argument in Kuhn's Cafe with Chauncey Jones w// 

(who had already given the police a written statement to the effect 
that he had seen this person named “Joe,” with whom he had fought, 
fire a gun towards him), and (3) the fact that the man the police 
were seeking lived in apartment 201, 909 9th St., S.E., 8/ The 
hearing judge found that when Officers Clark, Hayes and Nestor 
learned the exact location of appellant's apartment, they “radioed 
for another car to come to the scene." 2/ The only logical infer- 
ence to be drawn from that act is that those officers knew that the 
man they had probable cause to arrest lived in the apartment in 
front of which they were then standing. It cannet reasonably be 
argued, therefore, that it was only after appellant had responded 
that his nickname was "Joe" that the pelice had probable cause to 
arrest him, for the ‘actions of the police prior to entering ap- 
pellant's apartment compel the conclusion that the sole purpose for 


the police knocking on appellant's apartment deor was to arrest him. 


Pindiag ef Fact 5. 
Pinding of Fact 8. 
Tr. Evid. Hear. p. 82; Finding of Fact 10. 


Pinding of Fact 10. 


Appellant submits that the police were under a duty to 
obtain an arrest warrant before they entered appellant's apartment 
for the purpose of arresting him. This court, in recent years, 
has dealt with the issues of arrests and searches in nosy factual 
settings. 

The court has recognized that "{t]Jhere ... epreers to be 
in the law a difference, on the one hand, in what is considered 
reasonable and therefore necessary [under the Fourth Amendment} to 
justify a search and seizure Jincluding an arrest] in a heme or 
occupied premises, from what, on the other hand, is oesonanle and 
sufficient to justify a felony arrest in a public place, A warrant 
has not been required for the latter if there is Beobebie cause, 
though it may have been practicable to obtain a warrant,” iy/ 

This language implies that a warrant is required fer an arrest in 
a private home. Moreover, this eeurt has recegnized that “the law 
with reference to the necessity of arrest warrants is in a state 
of flux with change possibly pending ..., Nevertheless [there is] 


no doubt that before too long persenal liberty will be accerded 


the same protection under the Fourth Amendment as the ownership and 


10. Gatlin v. U.S., 117 U.S. App. D.C. 123, 326 F.2d 666 (1963); 
Ford v. U.S., 122 U.S. App. D.C. 259, 352 F.2a 927 (1965); 
Hagan v. U.S., 124 U.S. App. D.C. 276, 364 P.2d 669 (1966); 
Rouse v. U.S., 123 U.S. App. D.C. 348, 359 F.2d 1014 (1966). 


Ford v. U.S., supra, n. 10, p. 264. 
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possession of property now enjoy.” i2/ 

Appellant submits that the police here had ample oppor- 
tunity to obtain an arrest warrant. By 9:15 A.M., on June 3, 1966, 
after approximately ten hours of investigation, the police knew 
appellant’s nickname, his physical description, his familial ties, 
and his approximate address. "At this time the officers had pro- 
bable cause to believe that the "Joe" [who fit their description] 
ee. was the same "Joe" whom they had probable cause to believe had 
slain Dorothy Jackson." Findings of Pact 5 through 8. The officers 
could have and, appellant urges, should have, presented all these 
facts to a magistrate at this time. 

Moreover, after learning that the man "who fit [the 
police’s]} description" 13/ livea at a specific address, the police 
could then have presented all the facts they possessed to a neutral 
magistrate. Appellant is not contending that all of the officers 
on the scene should have personally abandoned their efforts. Judge 


Bazelon'’s suggestion in his dissenting opinion in Smith v. U.S., 


103 U.S. App. D.C. 48, 254 F.2d 751 (1958), to the effect that one 


ef the officers could have gone for a warrant, leaving the other 
officers to guard the doors of the building, appears to be a sound 
approach to the difficult problem of balancing the needs of the 
police and rights of the suspect. The record indicates that eight 


12. Ford v. U.S., supra, concurring opinion by Judge Wright, pp. 
267-68. 


13. Tr. Evid. Hear. p. 84. 
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or nine police officers were ultimately present in appellant! s 
apartment (Tr. Evid. Hear. p. 105). It appears reasonably certain 
that one of them had ample opportunity to obtain a accenee 

The record reveals no “exigent circumstances" which might 
have justified the unwarranted entry into appellant's apartment.24/ 
Speed here was not essential, as no emergency situation was pre—- 
sented. The police, while engaged in their usual “unbroken, 
careful, step-by-step investigation” 15/ of a crime, were net in 
“hot pursuit." Cf. Warden v. Hayden, 387 U.S. 294 (1967), The 
crime had been committed about eleven hours before the police en- 
tered appellant's apartment. The appellant was neither fleeing 
from the scene of the crime nor seeking to escape, and at no time 
did he offer the police any physical resistance, iS/ Appellant 
contends that, on these facts, the police were under an obligation 
to obtain an arrest warrant before invading appellant's heme. 

Appellant believes that the history and purpose ef the 
Fourth Amendment should not be disregarded. Accordingly, the 
sanctity and integrity of a citizen's home, should not be disturbed 
without prior authorization by a “neutral and detached magistrate 


who is obviously in a better position to determine probable cause 


| 
than an officer engaged in the often competitive enterprise of 


14. C£. Warden v. Hayden, 387 U.S. 294 (1967); Bailey v. U.S., __ 
U.S. App. D.c. ___, Appeals No. 20,623 (Dec. 14, 1967); 
Chappell v. U.S., 119 U.S. App. D.C. 356, 342 F.2d 935 (1965). 

15. Finding of Fact 13. 


16. Tr. Evid. Hear. p. 97. ll - 


ferreting out crime ...." i7/ Indeed, the Supreme Court has recog- 
nized that the present factual situation "confronts us with a grave 
constitutional question, namely, whether the ... entry into a dwell- 
ing to arrest a person reasonably believed within, upon probable 
cause that he had committed a felony, under circumstances where no 
reason appears why an arrest warrant could not have been sought, 

is consistent with the Fourth Amendment." 18/ Appellant submits 
that, under the Fourth Amendment, police entry into a private home 


for the purpose of arresting a suspected felon is only reasenable, 


in the absence of exceptional circumstances, if the entry is accom- 


plished pursuant to a valid arrest warrant. Gatlin v. U.S., supra, 
n. 10; Ford v. U.S., supra, n- 10. Only such a rule is consistent 
with the letter and spirit of the Constitution. 

B. Failure of the police to announce their purpose in seeking 
admission into appellant's apartment caused their entrance 
and the subsequent arrest of appellant to be illegal. 

Appellant urges that since the police failed to announce 
the purpose for their seeking entry into appellant's apartment, their 
admission and the subsequent arrest of appellant was illegal. ‘We 
reaffirm our position that the Fourth Amendment requires the police 


to meaningfully advise a citizen who responds to the police knocking 


17. Gatlin v. U.S., supra, n. 11, at footnote 10. 


18. Jones v. U.S., 357 U.S. 493, 499-500, which involved a forcible 
nighttime entry. However, even without those added facts, ap- 
pellant contends that the identical issue is presented in this 
case. 


aon 


on his door that the citizen need not admit them without an arrest 


or search warrant, (See Brief for Appellant, pp- 20-21) and we urge 


that this alone voided the arrest of appellant in this case. In 
addition, however, the record clearly shows that the police in this 
ease failed to comply with 18 U.S.C. 3109, which, with reference to 


executing a warrant, provides that: : 
The officer may break open any outer or inner door 
or window of a house, or any part of a house, or 
anything therein, to execute a search warrant, if, 
after notice of his authority and purpose, he is 
refused admittance or when necessary to liberate 
himself or a person aiding him in the execution 
of the warrant. . 


This court, in Gatlin v. U.S., 117 U.S. App. D.C. 123, 130, has 
construed this section as follows: 


Moreover, the fact that the search is made without 
a warrant does not eliminate the necessity of 
compliance with 18 U.S.C. 3109. Before entering’ 

to search or make an arrest, an officer must an= 
nounce his purpose as well as his authority. Wong 
Sun v. U.S., 371 U.S. 482, Miller v. U.S., 357 U.S. 
301, 306. Here, admittedly, there was no announce— 
ment of purpose prior to entry. Even assuming prob- 
able cause for Miller's [Gatlin's codefendant] ar- 
rest, this failure alone makes the arrest illegal. ~ 


In the present case, Judge Hart found as fact that: 


A woman's voice answered [the officer's] knock and 
said: “Who is it?" The officers identified them- 
selves as Police Officers and said they would like 
to speak with Joe. The woman's voice said: "Wait 
a minute," and within a minute or two thereafter,: 
she opened the door and admitted Detective Clark, 
Detective Hayes and Private Nestor. Finding of 
Fact 10. (Emphasis supplied.) 
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As appellant has shown, the record establishes that the 


police knocked on appellant's door that morning solely for the pur- 


pose of arresting him, and not merely “to speak with Joe." See 
Pinding of Pact 10. Thus, appellant contends, the police were under 
a duty to announce their true purpose for gaining admission into 
appellant's home. "Here admittedly, there was no announcement of the 
{true] purpose prior to entry. Even assuming probable cause for 
{Pollard’s}....-arrest, this failure alone makes the arrest illegal.” 
Gatlin v. U.S., supra at 130; Miller v. U.S., 357 U.S. 301 (1958). 
II. THE SEARCH OF APPELLANT'S ENTIRE APARTMENT WITHOUT A VALID 
SEARCH WARRANT, ALLEGEDLY AS AN INCIDENT TO HIS ARREST, VIO- 
LATED APPELLAN?T’S RIGHTS UNDER THE FOURTH AMENDMENT TO THE 
CONSTITUTION OF THE UNITED STATES. 

“A search is unreasonable unless [it is] authorized by a 
valid search warrant, is incident to a valid arrest, er is made in 
other exceptional circumstances which dispense with the need fer a 
search warrant." Williams v. U.S., 105 U.S. App. D.C. 41, 42. 

The government has alleged that the warrantless search of 
appellant's apartment was incident to a valid arrest (Tr. Evid. Hear. 
p- 114). Appellant submits, however, that the police unconstitution- 
ally extended the permissible bounds of an “incidental search" when, 
for 20 to 30 minutes, they searched "all the rooms in the apartment, 


including the living room, bedroom, bathroom and kitchen ..., [and 


including} closets .... bureau drawers ... [spaces] under iattneeses 
.s. [and a] baby's crib." 19/ | 

The law ee a warrantless search incident to an. arrest 
"for two reasons: first, in order to protect the arresting officer 
and to deprive the prisoner of potential means of escape sss ,. and 
secondly, to avoid destruction of evidence by the arrested person ce. 
From this, it follows that officers may search and seize oe enly 
the: things physically on the person arrested, but these within his. 


immediate control.” United States v.. Rabinowitz, 339 U.S. 56 (1950), 


dissenting opinion of Mr. Justice Prankfurter. In: the present. case, 


the District Court found that “the purpose ef the search was to try 
to locate the firearm which had fired the shets resulting in Mrs, 
Jackson's death..". Finding of Fact 12.. Admittedly, therefore, the 
reason for the extended search was fer none ef the porposes ngrmally 
associated with a search incident to an arrest, Ne person in the 
apartment,. at the time of the arrest er later, attempted te destroy 
any evidence. The appellant, who was arrested in his living regm, 
offered no physical resistance at. any time and at ne cine attempted: 
to escape. 20/ Appellant submits, therefore, that the eoncah of 

the entire apartment was in fact and in law net an "ineidental 


search;" rather, appellant submits that the police engaged in 2 


general search for objects which they hoped would help cenvict 


19. Pinding of Fact.12. 


20. Tr. Evid. Hear. p. 97. 
Sana = 


appellant at his trial. Appellant contends, therefore, that before 


the police began to search appellant's entire apartment, they were 


under a duty to obtain a search warrant. (See Warden v. Hayden, 


supra, n. 3, @h which the court stated that "the permissible scope 
of the search must, therefore, at the least, be as broad as may rea- 
sonably be necessary to prevent the dangers that the suspect at 
large in the house may resist or escape"). Mr. Justice Prankfurter- 
has set forth the rationale for limiting the extent of a search in 

a home as an incident to a lawful arrest. He has stated that: 


It would hardly be suggested that such a search 
could be made without a warrant if [the defendant] 
had been arrested on the street. How, then, is 
rummaging a man's closets and drawers more inci- 
dent to the arrest because the police chose to 
arrest him at home? ... Due regard for the 
policy of the Fourth Amendment precludes indul- 
gence in the fiction that the recesses of a man's 
house are like the pockets of the clothes he 
wears at the time of his arrest. 


To find authority for ransacking a home merely 
from authority for the arrest of a person is to 
give a novel and ominous rendering to a momentous 
chapter in the history of Anglo-American freedom 
eee. TO derive from the common law right to search 
the personas an incident of his arrest the right 
of indiscriminate search of all of his belongings, 
is to disregard the fact that the Constitution 
protects both unauthorized arrest and unauthorized 
search. Authority to arrest does not dispense with 
the requirement of authority to search. 21/ 22/ 


Harris v. U.S., 331 U.S. 145, dissenting opinion at pp. 164-65 
(1947). 

This court has noted in Ford v. U.S., supra, that "Warrantless 
searches and seizures inside homes or occupied premises have 
been held wnreasonable [citing cases} ... and where held lawful 
as in Rabinowitz and Harris ..., have evoked strong disagree- 

Footnote continued 
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Moreover, the practical effect of upholding a warrant- 


less 23/ concomitant search of an entire private home merely as an 
incident to an arrest is to abolish the search warrant in those 
cases in which police officers wish only to search the dwelling of 
an accused, for the police need not bother to comply with the proce— 
dures necessary to obtain a search warrant if they are permitted 
merely to make a “timely" arrest. No one would doubt, for example, 
that if Mr. Pollard had not been arrested in his home, his bedroom 
and closet (in which the police discovered the .38 caliber bullet 
and the spent .38 caliber shell) could not legally have been searched 
in the absence of a valid search warrant. It would appear to be 
strange, therefore, to hold that Mr. Pollard's home is safe from an 
unwarranted governmental intrusion only so long as Mr. Pollard is 
not at home. Moreover, if the police are allowed to search a 
citizen's entire home without a warrant of any kind, the constitu- 
tional freedoms this country cherishes are imperiled. This danger 
was recognized by Judge Learned Hand when he wrote: 
Footnote 22 continued 
ment. ... The disagreement has been over the use of a valid 
arrest on warrant to authorize as incident thereto a search of 
the whole premises where the arrest is made." Unlike the facts 
in Harris, supra, moreover, in this case, the police were not 
even authorized to be upon the premises by an arrest warrant. 
Appellant contends that such flagrant disregard for the Fourth 
Amendment ideals and purposes should not be encouraged. 


Cf. Hagan v. U.S., supra, n. 10. 


5) = 


Nor should we forget that what seems fair enough 
against a squalid huckster of bad liquor may take 
on a very different face, if used by a government 
determined to suppress political opposition under 
the guise of sedition. 24/ 
Appellant submits that the 20 to 30 minute warrantless search of 
those parts of his home which were outside the immediate zone of the 


arrest violated appellant's right to be free from unreasonable 


searches and seizures. 


CONCLUSION 
Appellant respectfully submits that inasmuch as his arrest 


was illegal, his apartment was unconstitutionally searched, and his 


Motion to Suppress evidence seized in this unconstitutional search 


was erroneously denied, his conviction should be reversed. 


Respectfully submitted, 


Vincent A. Kleinfeld 

Attorney for Appellant 

(appointed by this Court) 

1819 H St., N. W. 

Washington, D. C. 20006 659-2155 


i 


24. U.S. ve Kirschenblatt, 16 F.2d 202, 203. 
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Petition For Rehearing by the Division of the 


Ve 


Court, Which heard the case, or in the alternative, 
_by_the United States-Court-of-Appeals yon bance 
Comes now, Kenneth 0. Pollard, the Petitioner Pro. Se, 

in the above entitled cause, and Respectfully Petitions the 
Honorable Court of Appeals, for a Rehearing of the Courts 
decision handed down December 22, 1967. May 2, 1968, and 
memorandum of Findings of face and conclusions of law tiade 
by the United States District Court Judge, Deorge L. Hart, 
made Pursuant to mandate of the Unitcd States Court of 
Appeals for the District of Columbia, dated December 22, 
1967. Which heard and decided the case, or by the Honorable 


Unihed States Court of Appeals en bane. 


(1) Petitioner Respectfully submits in support of 
Petition for Rehearing, the Following: 
(A) That it is the Petitioners honest contentions that 
the Judgemont of conviction entered on April 20, - 27, 1967. 
and the decision of the United States Court of Appeals entered 
on December 22, 1967, May 2, 1968, based upon the United States 
District Courts abuse of discretion in denying Petitioners 
Motion to Suppress, before the Honorable Judge Burnita S. Matthevs, 
December 9, 1966. and the arbitrary finding of fact and Monaieione 
of law made by the Honorable U.S. Juage George L. tart, Feb. 13, 


1968. 


Pursuant to Mandate of the United States Court of Appeal 

dated December 22, 1967. were all rendered without Jurisdiction; 

Because (B) Petitioner was unconstitutionally arrested on or 

about June 3, 1966, without a warrant or "Probab use", 
thereby rendering Petitioners arrest, search, indictment and 

sentence, (Sev. on (7) to Twenty One (21) years) in criminal 

case No. 920-66, invalid and in violation of Petitioners 

constitutional Rights under the Fourth (4+) Amendment. 

(1) Whether .the United States District Court Judge, Burnita 
S. Matthews, abuse her discretion in denying Petitioner Motion 
to Suppress Pursuant to Federal Rule of Criminal Procedures 
Rule 41 (E) supplementation to the Fourth (4+) Amendment, 
December 9, 1966. 

(2) Whether the United States District Asst. Attorney, Mr. 
Carl Rauh,upon the evidentiony hearing Februany 1, 1968 
Pursuant to the mandate of the United States Court of Appeals 
dated December 22, 1967, did not sustain its burden to establish 
Probable Cause, without a search’ or an arrest Warrant for the 
Petitioner June 3, 1966, some Eleven (11) Hours after the 
alleged crime had taken place, therefore Petitioners arrest as 
Search of his apartment was based upon “near say information" 

and "Suspicion. See Wong Son V. United States 371 U. So 471 
(1963) Rios V. United States, 364 U.S. 253 262, N.6 (1960). 
Ford V. United States 122 U.S. app. D.C. 289 F. 2d 927 (1964). 


also See Aquilar V. Texas. _U.S. __, 84 s. Ct. 1509, June 15, — 
1964. ; 


Namely the underlying circumstances from which the Police 
(arresting) concluded that the information (crediable) was 
releable, moreover the court en banc should now inquiry into 
both kinds of underlying circumstances to which Aquilor ve 
Texas, refers 

(4) The Petitioner Respectfully request the United States 
Court of Appeals to read} 


1. Appellants brief. 


(3)° 


Appellants reply brief 

appellants Supplemental bried@ 

Appellees Supplemental brief 

Reporter's transcript of Proceedings of December 9, 1966 
(motion to Suppress, original motion) 

Reporter's transcript of Proceedings of April 20, and April 
24, 1967. 


Reporter's transcript of Proceedings of April 25, and April 


27, 1967. 

Xeroxed copy of reporter's transcript of Proceedings of 
February 1, 1968. (the Honorable U.S. Judge, George I. Hart, 
arbitrary and abuse of descretion in his (U.S. Judge Hart) 
Finding of facts.andconclusions of law, dated February 13, 
1968. Pursuant to mandate of the United States Court of 
Appeals for the District of Columbia, dated December 22, 1967 


Conclusions _. 
Wherefore the Petitioner, Respectfully submits that the 
Honorable Court which decided the’ case, should reconsider and 
Tule on these herein mention pOints, or in the alternative to be 


heard by the United States Court of Appeals en banc. 


Respectfully Submitted, 
Petitioner Pro. Se., 
Receipt of Service 
Service of a copy of the foregoing Petition 
for rehearing is acknowledged this_f7__day of 1968. 
The United States District Attorney Mr. David G. Bress, 
The United States District Court Housebuilding, Washington, D.C. 


> 


I, Kenneth 0. Pollard, the Petitioner respectfully 
states that the statments herein are true to the very best 


of my knowledge and belief. 
Respectfully Submitted, 


Lbbedsy 


‘Petitioner, pro.See, 


State of Virginia 
County of Fairfa x P.O. Box No. 25, Lorton, Va. 


Subscribed and affirmed before me this 25 day of, Zsee 1968. 
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UNITED STATES oF AMERICA, Appellee 
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Appeal {20m the United States District Court for the District of Colunbie, 
Before; EDGERTON, Senior Circuit Judge, and WRIGI and ROBINSON, Circuit 
i Judges, 


Pia 


JUDGMENT 


This cause came on. to be heard on the record on appeal from the United 


States District Court for the District of Columbia, and was argued by counsel, 


Lt appearing that the record in this case is inadequate to permit appropriate 


review of the questions of probable cause for appellant's arrest, opportunity of 


the Government to obtain an arrest: warrant, and the extent of the search follow. 
ing the arrest; and 

Xt further appearing that the Government in. bricf has suggested remand of 
this case in the event the court decides the record is inadequate to detemnine 
the legality of the police conduct in this case; it is 

ORDERED by the court that this case be remanded to the Distxict Court for 
an evidentiury hearing on probable cause for the arrest, opportunity to obtain 
an arrest warrant, and extent of the search, and that the District Court file 
findings of fact and conclusions of law covering each of these issues, See 
Rouse v. United States, 123 U.S,App.D,C, 348, 359 F.2d 1014 (1966); Ford v, 
Haited Stats, 122 UsS.AppeD.C. 259, 352 F.2d 927 (1964). 

Tt is VIRVHER ORDERED that Jurisdiction will be retained by this court to 


dispose of this appeal on receipt of the record after remand, 


Per Curiam, 


BRIEF FOR APPELLEE 


Ynited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


<'\/ United States Court of Appeals | 


{ for the District of Cotumra Circuit 


> FILED NOV241967 "United Staten Attorney. 


QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


' 1) Was the arrest of appellant in his home without 
4 warrant reasonable where (a) the police responded im- 
mediately to the murder scene at 11:15 p.m. on June 2, 
1966, (b) the police at 5:00 a.m. on June 3, 1966 inter- 
viewed the only witness who actually saw appellant com- 
mit the murder, (c) the police at 10:50 a.m. on June 3, 
1966 continued their investigation and went to the home 
of appellant, (d) the police knocked on appellant’s door 
and were admitted by him, (e) the police interviewed ap- 
pellant and received verification from him that he was 
the person sought, and (f) the police at this time had 
probable cause to believe appellant had committed the 
murder and placed appellant under arrest? 
2) Was appellant denied a fair trial by: 


(A) the trial court’s remarks to defense counsel 


during the trial 

(B) the trial court permitting the prosecutor to 
read aloud a small portion of a prior statement of 
a witness to refresh that witness’ recollection 

(C) the failure of the Government to call to tes- 
tify a retired police officer? 


INDEX 


Counterstatement of the Case 
Summary of Argument 
Argument: 


I. The arrest of appellant without a warrant was reason- 
able under the circumstances of this case 


II. Appellant was not denied a fair trial by (A) the trial 
court’s remarks to defense counsel during trial (B) 
the trial court permitting the prosecutor to read 
aloud a small portion of a witness’ prior statement to 
refresh that witness’ recollection (C) the failure of 
the Government to call to testify a retired police 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,166 
KENNETH QO. POLLARD, APPELLANT 
uv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant Pollard was charged with second degree mur- 
der in vioation of 22 D.C. CopE § 2408 (1967) and carry- 
ing a pistol without a license in violation of 22 D.C. CopE 
§ 8204 (1967). After trial before a jury and District 
Judge Hart on April 20, 24, 25 and 27, 1967, the jury 
returned a verdict of guilty as charged (Tr. 451).2 Ap- 


2The trial transcript is referred to as “Tr.” The transcript of 
the motion to suppress hearing on December 9, 1966 is referred to 
as “Mot, Tr.” The trial transcript includes pages 21 and 21-1 to 


(1) 


2 


pellant was sentenced to imprisonment for 7 to 21 years 
on the second degree murder conviction and imprison- 
ment for 1 year on the carrying a pistol conviction, sen- 
tences to run concurrently. 

Prior to trial appellant filed a written motion to sup- 
press any evidence obtained as a result of his arrest.’ 
A hearing on appellant’s motion to suppress was held on 
December 9, 1966 before District Judge Matthews (Mot. 
Tr. 1). At the hearing Detective Stanley D. Alexander, 
Homicide Squad, Metropolitan Police Department, testi- 
fied that a homicide occurred at approximately 11:30 p.m. 
on June 2, 1966 and that appellant was arrested for this 
homicide at approximately 10:45 a.m. on June 3, 1966 
in his apartment (Apartment 201, 908 9th Street, South- 
east) (Mot. Tr. 4, 5, 7, 11). The police did not have an 
arrest warrant or a search warrant (Mot. Tr. 9-10, 11). 
A search of appellant’s apartment incident to his arrest 
revealed a live .38 caliber bullet and an empty .38 caliber 
bullet casing; these items were seized (Mot. Tr. 7-9). 


21-109; page 21 will not be referred to in appellee’s brief; thus, 
the following references would refer only to a single page: 21-9, 
21-23, and 21-87. 


2 Appellant’s written motion to suppress stated: 


Comes now the defendant, Kenneth O. Pollard, and, through 
counsel, makes the following statement to the Court: 


1. On June 3, 1966, at about 11 a.m., several plainclothes 
detectives of the Metropolitan Police came to defendant’s apart- 
ment, arrested him for the murder of Dorothy Jackson, and 
searched his apartment. 

2. Since, to the best of defendant’s knowledge and belief, 
the death of Dorothy Jackson occurred on the night of June 2, 
1966, the detectives had ample opportunity to obtain an arrest 
warrant between the time of the killing and the time of arrest 
of defendant, but they did not obtain a warrant. 


WHEREFORE, defendant asserts that since the police had 
ample opportunity to obtain a warrant but did not do so, the 
arrest of June 3, 1966, was illegal. Defendant prays that the 
Court rule that the arrest and search were illegal, and there- 
fore any statement or other evidence acquired by the govern- 
ment as a result of this illegai act must be suppressed and 
excluded from the trial, and that the indictment, if based op 
evidence illegally obtained, must be dismissed. 


3 


The sole ground for appellant’s motion was that the elev- 
en hours between the offense and the arrest gave the po- 
lice ample opportunity to obtain an arrest warrant, and 
since no arrest warrant was obtained, appellant’s arrest 
was illegal and the search and seizure pursuant thereto 
was unlawful. Appellant never contended that the police 
did not have probable cause to arrest him. The court 
denied appellant’s motion to suppress (Mot. Tr. 14). 

The Government’s evidence at trial showed that Chaun- 
cey Jones and John W. Felder, Jr. arrived between 9:00 
and 10:00 p.m. on Thursday, June 2, 1966 at Kuhn’s 
Restaurant located at 918 8th Street, Southeast, which is 
on the east side of 8th Street about 40 feet north of K 
Street (Tr. 21-20, 21-24-21-25, 21-68, 38-39, 118, 122, 
162). Jones and Felder sat at a booth in the back of 
the restaurant which was directly across from the booth 
where appellant, Devonne Twitty and Sylvia “Peaches” 
Stewart were sitting (Tr. 21-71, 21-73, 21-107, 40-42, 
124, 163, 166-67). Around 11:00 p.m. Peaches went over 
to Jones’ table and made an obscene remark to Jones; 
Jones in return either slapped or shoved Peaches (Tr. 21- 
74, 43-44, 86, 126-29, 166-67). Peaches then threw sev- 
eral beer bottles at Jones, one of which struck him, and 
a fight between the two ensued (Tr. 21-74 - 21-75, 44-45, 
168-70). Appellant intervened at this point and grabbed 
Jones to hold him back; while appellant was holding 
Jones, Jones’ white ski sweater was torn in the back 
either by appellant or Peaches (Tr. 21-70, 21-75 - 21-76, 
47, 130, 170). 

A few minutes later, Jones along with Felder confront- 
ed appellant outside on the sidewalk in front of the rest- 
aurant and demanded that appellant pay for the torn 
sweater (Tr. 21-77, 61-62, 178-79). Jones possessed an 
open pocket knife (Tr. 21-81, 86). Appellant handed $23 
to Felder for Jones (Tr. 21-80, 62-68, 173). Thereafter, 
appellant picked up a pipe that was laying on the ground 
and swung it at Jones; Jones fled across the street to his 
car which was parked on the west side of 8th Street just 
north of K Street in order to obtain a tire iron (Tr. 21- 
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81 - 21-83, 63-67, 179, 200).* Appellant, apparently think- 
ing that Jones was going to obtain a better weapon, 
dropped the pipe and ran east on K Street toward 9th 
Street (Tr. 21-84-21-85, 21-103-21-104, 71, 182-83). 
Appellant lived in Apartment 201 at 908 9th Street which 
is on the east side of 9th Street in the middle of the block 
north of K Street (Tr. 21-104- 21-106, 248-50). About 
three or four minutes after appellant ran down K Street, 
Jones crossed 8th Street to the northeast corner of 8th 
and K Streets and then headed east on K Street (Tr. 21- 
86 - 21-87, 21-92 - 21-94, 73-74, 183-84, 203-04). Appar- 
ently, Jones had a knife in his hand at this time; Jones 
did not have a gun in his hand at this time or any other 
time (Tr. 21-92 - 21-93, 21-100, 71, 86, 183-84, 203, 209). 

Just as Jones rounded the corner at 8th and K Streets, 
he saw appellant on K Street near the corner of 9th and 
K Streets (Tr. 72, 203-205). When Jones noticed appel- 
lant, appellant started running up K Street toward Jones, 
shouting unintelligiblle words and firing a gun (Tr. 74-75, 
88, 205, 210-11). Jones was at least a half block away 
from appellant when appellant started shooting; between 
appellant and Jones was a bus stop which was located on 
the north side of K Street in the middle of the block be- 
tween 8th and 9th Streets; about 14 yards east of the 
bus stop was a tree (Tr. 21-18 - 21-19, 21-27 - 21-28, 21- 
49, 88-89, 210-11). After the first shot, Jones ran south 
across K Street and Virginia Avenue; Jones then contin- 
ued south through a gas station to L Street and east on 
L Street to the corner of 9th and L Streets where he was 
picked up by Felder in a car and driven home (Tr. 21- 
87, 21-90, 77-79, 208-09, 215). A second and possibly a 
third shot was fired by appellant as Jones ran south across 
K Street toward Virginia Avenue and L Street (Tr. 21- 
98, 78, 184, 206). 

Standing at the bus stop during the shooting was Dor- 
othy Jackson and Arthur Campbell (Tr. 21-47 - 21-48). 
While waiting on the sidewalk for the bus, Jackson and 


3 Chauncey Jones is 5’7” tall and weighs 155 pounds (Tr. 38, 105). 
Appellant Pollard is 61” tall and weighs between 190 and 205 
pounds (Tr. 105). 
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Campbell stood facing south and chatted; Jackson was 
standing to the east of Campbell or to Campbell’s left as 
he faced south (Tr. 21-48 - 21-49). Jackson and Camp- 
bell were in-between appellant and Jones during the 
shooting (Tr. 89). One bullet struck Dorothy Jackson on 
the left side of her head just above and behind the ear 
(Tr. 14, 111-12, 210). The tree located about 14 yards 
east of the bus stop was struck by another bullet; the 
bullet entered the east side of the tree about five feet 
from the ground (Tr. 21-27 - 21-28, 251-53). After being 
struck by the bullet, Jackson slid to the pavement and 
landed face up with her feet pointing south toward K 
Street; she died immediately (Tr. 14-15, 21-52 - 21-53, 
113, 209). 

An autopsy was performed on the body of Dorothy 
Jackson by Dr. William J. Brownlee, Deputy Coroner for 
the District of Columbia, at 9:30 a.m. on June 3, 1966 
(Tr. 12-13). Jackson’s death was caused by a gunshot 
wound to her head (Tr. 13-14). Dr. Brownlee determined 
that a bullet entered the left posterior occipital area of 
the head, crossed the brain to the opposite side and end- 
ed up in an anterior position within the skull (Tr. 14). 
Two fragments of the bullet were removed from the de- 
cedent’s head and admitted into evidence as Government 
Exhibit 1 (Tr. 14-17, 21-4, 266). 

Appellant was arrested in his apartment at 908 9th 
Street, Southeast, around 10:50 a.m. on June 3, 1966 (Tr. 
244).* A search of appellant’s apartment incident to his 


+ Appellant makes the erroneous factual assertion that the police 
failed to present him to a United States Commissioner when he 
was arrested on June 3, 1966. He also states that he remained in 
jail for 50 days without having probable cause for his arrest deter- 
mined. Brief for Appellant, p. 15, n. 7. 

The truth of the matter is that appellant was presented to United 
States Commissioner Wertleb at 2:30 p.m. on June 3, 1966 which 
was approximately 314 hours after he was arrested. Appellant 
was advised of his rights under FED. R. Cr. P. 5(b). Appellant 
requested a continuance until June 14, 1966 in order to obtain an 
attorney. A $10,000 bond was set. On June 14, 1966, Attorney 
William S. Thompson appeared with appellant before the United 
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arrest revealed an empty .38 caliber casing which was 
seized; the casing was admitted in evidence as Govern- 
ment Exhibit 12 (Tr. 245-47, 264, 266). Detective Kelly, 
Fifth Precinct, Metropolitan Police Department, partic- 
ipated in the search and found in appellant’s bedroom a 
live .38 caliber bullet which was turned over to Detec- 
tive Alexander; the live bullet was admitted into evidence 
as Government Exhibit 13 (Tr. 247-48, 266).* On June 
3, 1966, Mr. Robert Hare, an employee of the District of 
Columbia Department of Parks and Trees, removed a lead 
slug from the east side of the tree located 14 yards east of 
the bus stop; the lead slug was turned over to Detective 
Alexander; the lead slug was admitted into evidence as 
Government Exhibit 14 (Tr. 251-53, 266). 

Special Agent Maurice J. Stack, Federal Bureau of 
Investigation, an expert in firearms identification, made 
an examination of Government Exhibits 1, 12, 13 and 14 
(Tr. 271, 275, 279-80). He concluded that these four 
exhibits were .38 special caliber ammunition components 
manufactured by the Western Division of Winchester 
Wesson Ammunition Company for revolvers (Tr. 279-80, 
232-83). The fragments of the bullet removed from the de- 
cedent’s head (Government Exhibit 1) and the lead slug 
removed from the tree (Government Exhibit 14) were 
probably fired from the same type of weapon, a Colt re- 
volver (Tr. 280-83). 

Appellant testified in his own behalf (Tr. 337-404). 
Appellant’s testimony was in substantial accord with the 


States Commissioner. Appellant requested a continuance until 
June 28, 1966. Bond was reduced to $5,000. On June 28, 1966, appel- 
lant again appeared before the United States Commissioner with 
Attorney Thompson. Appellant requested a continuance until July 
26, 1966. On July 26, the case was dismissed as moot because a 
Grand Jury presentment and indictment had been filed on July 25, 
1966. There was no objection by appellant to this dismissal at that 
time or prior to trial, during triai, or after trial. And appellant 
is not objecting to the dismissal on appeal. See Commissioner’s 
Docket No. 21, Case No. 414. 


5 Detective Kelly who had retired from the police force by the 
time of trial did not testify (Tr. 248). 
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Government’s testimony concerning what occurred prior 
to the shooting. As to the shooting, appellant claimed he 
neither had a pistol nor fired one (Tr. 341-42). Appel- 
lant testified that he ran east on K Street when he heard 
someone say Jones was getting a gun (Tr. 341-42). 
After reaching the corner of 9th and K Streets, appellant 
decided that Jones really did not have a gun and there- 
upon appellant started running back up K Street in a 
westerly direction (Tr. 341-42). Appellant was unable 
to give an explanation as to why he changed his mind 
concerning whether Jones had a gun (Tr. 371). While 
running west on K Street toward 8th Street, appellant 
observed Jones coming around the corner of 8th and K 
Streets and heard a shot fired (Tr. 341-42). Appellant 
turned around and ran back toward 9th Street; appellant 
heard another shot fired and continued home to his apart- 
ment on 9th Street (Tr. 341-43, 347). Appellant did not 
see a gun in Jones’ hand (Tr. 404). Devonne Twitty 
testified for the defense that when Jones crossed 8th 
Street to the northeast corner of 8th and K Streets, he 
had a shiny object in his hand which “looked to me like 
it could have been” a knife or a gun (Tr. 301, 325, 333- 
34). 

Appellant denied that he had a live .38 caliber bullet in 
his apartment like Government Exhibit 13; however, he 
did admit that there was an empty .38 caliber bullet 
casing in his apartment like Government Exhibit 12 but 
claimed that it was obtained from the FBI building (Tr. 
346-47). Appellant produced a witness who testified that 
appellant’s common law wife, Brenda Carpenter, had gone 
on a FBI tour in January, 1966, and had received an 
empty .38 caliber casing at the firing range (Tr. 414-15, 
417). Brenda Carpenter, however, did not receive any 
live shells from the FBI (Tr. 417). 
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SUMMARY OF ARGUMENT 


I 


The arrest of appellant in his home without a warrant 
was reasonable under the circumstances of this case. 
Dorothy Jackson was murdered at 11:15 p.m. on June 2, 
1966 and the police responded immediately. At 5:00 a.m. 
on June 3, 1966, the police interviewed the only witness 
who actually saw appellant commit the murder. At 10:50 
a.m, on June 3, 1966 the police, continuing their investi- 
gation, went to the home of appellant. The police knocked 
on appellant’s door and were admitted by him. The po- 
lice interviewed appellant and received verification from 
him that he was the person sought. At this time, the 
police, having probable cause to believe that appellant had 
committed a murder, placed appellant under arrest. 


I 


(A) 


Appellant contends that he was denied a fair trial by 
the trial court’s remarks to his trial counsel] in open court 
during trial. The Government believes that the trial 
court did an excellent job in conducting a fair and impar- 
tial trial, and in requiring that clear and proper ques- 
tions be asked of witnesses. Furthermore, there are many 
instances in the record of the trial court acting sua sponte 
to ensure a fair trial for appellant. In addition, the trial 
court clearly instructed the jury that they are not to be 
influenced with respect to the guilt or innocence of the 
defendant by any ruling or remarks of the court. 

Appellant further contends that the trial court’s re- 
marks to his trial] counsel at the bench prevented his coun- 
sel from effectively representing him. However, the rec- 
ord shows clearly that appellant’s trial counsel actively 
and effectively represented appellant throughout the trial. 
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(B) 


Appellant claims that the trial judge erred in permit- 
ting the Government to read aloud a witness’ prior state- 
ment to refresh that witness’ recollection. The propriety 
of this unobjected to procedure need not be discussed since 
even if it was error it was clearly harmless error. There 
was no dispute at trial between appellant and the Govern- 
ment over the events that occurred prior to the shooting. 
The subject matter of the prior statement which was read 
aloud concerned only events occurring prior to the shoot- 
ing. 

(C) 


Appellant contends that he was denied a fair trial be- 
cause the Government did not call to testify a retired po- 
lice officer. Appellant has not cited any case which puts 
a duty on the Government to call witnesses equally avail- 
able to the defense. Appellant did not attempt to subpoena 


the retired police officer at trial nor did he object at trial 
to the officer’s absence. Under these circumstances, ap- 
pellant cannot claim he was denied a fair trial. 


ARGUMENT 


I. The arrest of appellant without a warrant was rea- 
sonable under the circumstances of this case. 


(Tr, 21-14, 107, 110, 244, 245-48, 348-44, 388: Mot. 
Tr. 7, 12) 


Appellant claims for the first time on appeal that he 
was arrested without probable cause to believe that he had 
committed a felony. Appellant’s failure to raise this point 
in the trial court precludes him from raising it on ap- 
peal. Deans v. United States, —— U.S, App. D.C. —, 
874 F.2d 284 (1966); Gray v. United States, 114 U.S. 
App. D.C. 77, 311 F.2d 126 ( 1962) ; Johnson v. United 
States, 110 U.S. App. D.C. 187, 290 F.2d 378 (1961) ; 
United States v. Indiviglio, 352 F.2d 276 (2d Cir. en bane 
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1965). The Government interprets appellant’s failure to 
raise the issue of probable cause below as a concession in 
the trial court that the police did have probable cause to 
believe appellant had committed a felony at the time they 
arrested him; this concession is binding on appellant on 
appeal.® 

Appellant further contends that even assuming the po- 
lice had probable cause to believe he had committed a fel- 
ony when they arrested him under the circumstances of 
this case it was unreasonable to arrest him in his home 
without an arrest warrant.’ The Government believes 
and will demonstrate that appellant’s arrest without an 
arrest warrant was reasonable under the circumstances of 
this case. 

The standard prescribed by the Fourth Amendment for 
warrantless arrests is reasonableness.* Ford v. United 
States, 122 U.S. App. D.C. 259, 352 F.2d 927 (1965). 
Where a warrantless arrest for a felony takes place in the 
home, a number of factors should be considered in deter- 


¢ Since the issue of probable cause for arrest was not raised in 
the trial court, the record does not reveal what facts were known 
by the police at the time appellant was placed under arrest, and 
thus, this Court has no basis on which to find the arrest unlawful 
for lack of probable cause. Gray V. United States, 114 U.S. App. 
D.C. 77, 311 F.2d 126 (1962). 


7 Appellant concedes that the search was incident to his arrest. 
Brief for Appellant, p. 12. In Agnello v. United States, 269 U.S. 
20, 30 (1925). the Supreme Court stated that the right of search 
incident to a lawful arrest extended not only to the person but to 
“the place where the arrest is made in order to find and seize things 
connected with the crime as its fruits or as the means by which it 
was committed, as well as weapons and other things to effect an 
escape from custody . . .” 


8 Chief Judge Bazelon in Hagan v. United States, 124 U.S. App. 
D.C. 276, 279, 364 F.2d 669, 672 (1966), cert. denied, 386 U.S. 945 
(1967) stated: 


Our sole concern, therefore, is whether appellant’s arrest 
meets the test of reasonableness which, as Ford made clear, 
is the guiding principle of the Fourth Amendment in cases of 
warrantless arrests. 
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mining reasonableness, These factors are: (1) probable 
cause to believe that the person arrested has committed a 
felony, (2) the seriousness of the crime, (3) the possibil- 
ity of fruits or instrumentalities of the crime being dis- 
posed of or destroyed, (4) the time of day, (5) the man- 
ner of entry into the home, (6) the period of delay be- 
tween the time the police located the suspect and the time 
the suspect was arrested, (7) the continuity of the police 
effort to locate and arrest the person sought, and (8) the 
likelihood of flight. 

The record reveals that at approximately 11:15 p.m. on 
Thursday, June 2, 1966, Dorothy Jackson was murdered 
(Mot. Tr. 12; Tr. 110). The police responded immedi- 
ately (Tr. 21-14, 110). At 5:00 a.m. on Friday, June 8, 
1966, the police went to the home of Chauncey Jones who 
was the only person to actually see appellant shoot Doro- 
thy Jackson (Tr. 107).° We can infer that Chauncey 
Jones told the police at this time what had taken place 
(Tr. 107). At approximately 10:50 a.m. on Friday, June 


8, 1966, the police went to appellant’s apartment and 
knocked on the door (Tr. 244, 348, 888). Appellant 
opened the door for the police and let them in (Tr. 388) .2° 
The police asked appellant whether his name was “Joe” 
to which appellant replied that it was; then the police 
asked appellant if he was in a fight at Kuhn’s Restaurant 
the night before to which appellant replied that he was 


® At trial, Chauncey Jones testified as follows: “About 5:00 
[a.m.] I think, officers came to the house to notify me of the thing” 
(Tr. 107). 


20 On cross-examination of appellant, the following took place: 


Q You were asleep? 

A Yes. 

Q The police, did they awaken you? 

A They woke my girlfriend up. And she answered the door. 
Then she came in, I think she said the police, it’s the police. 
And so then she came and woke me up and I let them in. 
I opened the door for them. 

Q You opened the door for them? 

A Yes. If I’m not mistaken, I did. (Tr. $88.) 
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not in a fight but was breaking up a fight (Tr. 343-44) 7 
The remainder of the conversation between the police and 
appellant, if any, is not in the record. Thereafter, appel- 
lant was placed under arrest (Mot. Tr. 7; Tr. 244). Ap- 
pellant’s apartment was searched incident to his arrest 
and seized were a live .38 bullet and an empty .38 shell 
(Tr. 245-48). 

In appying these facts to the factors outlined above, it 
is clear that the police acted reasonably in arresting ap- 
pellant without a warrant: (1) it is conceded by appellant 
for the purpose of this argument that the police had prob- 
able cause to believe he had committed a felony at the 
time he was arrested, (2) the crime involved is murder, 
the most serious crime, (3) the pistol used in the mur- 
der was an instrumentality of the crime capable of being 
disposed of or destroyed, (4) the arrest of appellant took 
place during the middle of the morning, (5) appellant 
opened the door to his apartment and let the police enter, 
(6) the police did not know they had located the suspect 
until they received verification from appellant himself and 
at this point the police placed appellant under arrest, (7) 
there was clearly a continuous police investigation to lo- 
eate the murderer which culminated with the questioning 
of appellant in his apartment to verify that he was the 
person sought, and (8) once appellant was made aware 
that the police wanted to arrest him for murder, there 
was a substantial likelihood that appellant would flee. 

Thus, the police acted reasonably in investigating a 
murder committed at 11:15 p.m. on June 2nd, in going 
to the key witness’ home at 5:00 a.m. on June 8rd and 
talking to him, in continuing the investigation by going to 


1 During direct examination of appellant, the following took 
place: 


Q The police said what? 

A Asked me was my name Joe, and I said yes. And so 
they asked me was I around at Kuhn’s the night before, which 
was June 2nd, and was I in a fight. I said I wasn’t in no 
fight, but I was breaking up a fight. (Tr. 343-44.) 
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the home of the suspect at 10:50 a.m, on June 8rd, in re 
ceiving verification from the suspect that he was the per- 
son sought and in arresting appellant at that time for 
murder. Similar reasonable warrantless arrests in the 
home have been upheld. E.g., United States v. Franco- 
lino, 367 F.2d 1013 (2d Cir. 1966), cert. denied, 386 U.S. 
960 (1967) ;** (Sammie) Jackson v. United States, 112 
U.S. App. D.C. 260, 302 F.2d 194 (1962).* Numerous 
other cases have upheld warrantless arrests in the home 
where the circumstances were reasonable. F.g., Warden 
v. Hayden, 387 U.S. 294 (1967) ; Ker v. California, 374 


122In Francolino, the defendant passed a number of counterfeit 
notes in a Brooklyn store in the early afternoon of July 24, 1964. 
The defendant was observed driving off in a 1961 Cadillac bearing 
the tag number KG9154 by a store manager. A call from the 
manager brought to the store a secret service agent who received 
a description of the defendant. The tag number of the Cadillac was 
checked which led the agent to the home of the defendant and her 
husband. The agent accompanied by two local policemen rang 
the bell to the defendant’s house and was admitted by defendant's 
mother-in-law. The agent inquired who owned the Cadillac and 
was informed by the defendant’s husband that the car was his. 
The defendant’s husband then invited the agent upstairs where 
the agent observed the defendant. Since the defendant fitted the 
description given by the store personnel, she was placed under 
arrest without a warrant. The court upheld this arrest and the 
subsequent search and seizure incident thereto. 


13In Jackson, the police learned that one Keyes had pawned a 
pistol that was stolen with a rhinestone bracelet in a housebreaking 
two weeks before. The police went to Keyes apartment and learned 
from both Keyes and his girlfriend that Sammie Jackson had given 
Keyes the pistol. The girlfriend told the police that Jackson was a 
“bad one’ who had been “locked up” in Baltimore a few weeks 
before for carrying a gun. At police request the girlfriend tele- 
phoned Jackson and ascertained that he was home. The police along 
with Keyes proceeded to Jackson’s apartment. During this trip, 
Keyes remembered seeing a bracelet similar to the stolen rhine- 
stone bracelet in a hall closet in Jackson’s apartment. Once at 
Jackson’s apartment, the police knocked on his door; Jackson 
answered the door and denied delivering a gun to Keyes. Keyes then 
confronted Jackson and identified Jackson as the man from whom 
he had received the gun. Appellant was placed under arrest and 
seized from Jackson’s closet was a large quantity of stolen property. 
The court upheld the arrest and the search. 
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U.S. 23 (1963) ; Chappell v. United States, 119 U.S. App. 
D.C. 356, 342 F.2d 935 (1965); Washington v. United 
States, 105 U.S. App. D.C. 58, 263 F.2d 742, cert. denied, 
359 U.S. 1002 (1959); Smith v. United States, 103 U.S. 
App. D.C. 48, 254 F.2d 751, cert. denied, 357 US. 937 
(1958) ; United States v. Fair, 176 F. Supp. 571 (D.D.C. 
1959). See Gilbert v. California, 388 U.S. 263, 281 n. *, 
283-84 (1967) (separate opinions by Black, J. and Doug- 
las, J.) ; Gilbert v. United States, 366 F.2d 923 (9th Cir. 
1966) .** 


Il. Appellant was not denied a fair trial by (A) the trial 
court’s remarks to defense counsel during trial (B) the 
trial court permitting the prosecutor to read aloud a 
small portion of a witness’ prior statement to refresh 
that witness’ recollection (C) the failure of the Gov- 
ernment to call to testify a retired police officer. 


(Tr. 21-75 - 21-76, 21-78 - 21-79, 21-80 - 21-82, 39, 47, 
62-64, 106, 117, 182, 136, 140, 143-44, 147-49, 150, 


151-52, 153, 170, 178-80, 246-48, 266, 315-16, 317-18, 
321-24, 338-39, 340-41, 486-37, 452) 


(A) 


Appellant claims that the trial court’s remarks to his 
trial counsel in open court prejudiced him in the eyes of 
the jury. Appellant further contends that the trial court’s 
remarks to his trial counsel at the bench prevented his 
counsel from effectively representing him. Neither of 
these claims were raised in the trial court, and thus, it is 
reasonable to conclude that appellant’s trial counsel did 
not feel that the trial court’s remarks were improper or 


14 Although the record does not contain many facts concerning 
the activities of the police prior to appellant’s arrest, the Govern- 
ment believes the record is sufficient to support the reasonableness 
of the police conduct in this case. However, should this Court feel 
that the record is inadequate to permit proper review of the legality 
of appellant’s arrest without a warrant, then the record should be 
remanded to the District Court for a hearing. Rouse V. United 
States, 123 U.S. App. D.C. 348, 359 F.2d 1014 (1966); Ford v. 
United States, 122 U.S. App. D.C. 259, 260, 352 F.2d 927, 928 
(1965). 
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that appellant was being prejudiced by the trial court’s 
remarks, 

The Government believes that the trial court did an ex- 
cellent job in conducting a fair and impartial trial, The 
remarks made by the trial court to appellant’s trial coun- 
sel in open court which appellant complains of are merely 
examples of the trial court’s concern that clear and proper 
questions be asked during examination of the witnesses. 
Furthermore, there are many instances in the record of 
the trial court acting sua sponte to ensure a fair trial for 
appellant. For example, the trial judge swa sponte pre- 
vented a Government witness from volunteering testimony 
(Tr. 106), the trial judge sua sponte stopped the prosecu- 
tor in the middle of a direct examination and inquired 
whether two persons in the back of the courtroom were 
witnesses in the case (Tr. 39), and the trial judge sua 
sponte interrupted the prosecutor to clarify whether the 
Government’s key witness, Chauncey Jones, had his knife 
open when he confronted the appellant (Tr. 21-78 -21- 
79). 

In addition, the trial judge explicitly instructed the 
jury as follows: 


You are not to draw any inferences nor are you to 
be influenced with respect to the guilt or innocence 
of the defendant by any ruling of this Court during 
the course of the trial. There is nothing that the 
Court has said during the course of the trial or that 
will be said during this charge which can carry with 
it any suggestion as to how the Court feels the case 
should be decided because, you being the sole judges 
of the issues of fact, for me to suggest how you 
should decide the case would constitute a wholly un- 
warranted assumption of your prerogatives in the 
case. (Tr. 436-37.) 


The trial court’s remarks to appellant’s counsel at the 
bench did not prevent appellant’s counsel from presenting 
a vigorous defense in appellant’s behalf. The record 
shows that appellant’s trial counsel was actively and ef- 
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fectively representing appellant throughout the trial in- 
cluding a motion after appellant was found guilty to allow 
appellant to remain free on bond until the time of sen- 
tencing (Tr. 452). Furthermore, appellant has failed to 
specify in what way his trial counsel did not effectively 
represent him.** 


(B) 


Appellant claims that the trial judge erred in permit- 
ting the Government to read aloud a witness’ prior state- 
ment to refresh that witness’ recollection. George Lewis 
was called by the Government to testify (Tr. 117). After 
relating on direct examination what he could remember 
about the evening of June 2, 1966, the prosecutor asked 
Lewis whether he had heard an argument between 
Chauncey Jones and appellant; Lewis replied that he had 
not heard an argument (Tr. 140). Lewis was then asked 
by the prosecutor to read to himself the signed statement 
he had given the police on June 3, 1966 (Tr. 143-44). 
After reading the statement, Lewis stated that his recol- 
lection was refreshed and thereafter testified that words 
had passed between Chauncey Jones and appellant but he 
would not call it an argument (Tr. 147-49). At this point 
the trial court suggested that “it might be better in this 
particular instance if you [the prosecutor] would read his 
words and ask him if that is what he said” (Tr. 194). 
Without an objection from appellant, the prosecutor read 
aloud a passage from Lewis’ statement to the effect that 
Chauncey Jones and appellant had had an argument (Tr. 
150). Lewis testified that he did not recall saying that 
(Tr. 150). Shortly thereafter, Lewis reiterated his tes- 
timony that Chauncey Jones after going back into the 
restaurant went to the bathroom (Tr. 132, 186, 151-52). 


15 Appellant’s reliance on Young v. United States, 120 U.S. App. 
D.C. 312, 346 F.2d 793 (1965) and Jackson v. United States, 117 
U.S. App. D.C. 325, 329 F.2d 898 (1964) is misplaced. Young and 
Jackson represent extreme cases in which the trial judge 
severely criticized trial counsel, extensively examined and cross- 
examined witnesses and made abusive comments. The facts in the 
instant case are obviously distinguishable. 
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The prosecutor then requested the court’s permission to 
read another statement aloud, and there being no ob- 
jection, this request was granted (Tr. 152). The prose- 
cutor then read a passage from Lewis’ statement in which 
there was no mention of Chauncey Jones going to the 
bathroom (Tr. 152-53). 

The propriety of this unobjected to procedure need not 
be discussed since even if it was error it was clearly 
harmless error. Frp. R. Cr. P. 52(a).1* The testimony 
of John Felder, Jr., Chauncey Jones, and Lillian Herrion, 
all Government witnesses, as well as appellant and 
Devonne Twitty, a defense witness, was in substantial ac- 
cord as to the events prior to the shooting. All these wit- 
nesses agreed that appellant grabbed Chauncey Jones in- 
side Kuhn’s Restaurant to prevent him from hitting 
Peaches and that during this scuffle Jones’ sweater was 
torn (Tr. 21-75 - 21-76, 47, 170, 315-16, 317-18, 338-39, 
840). Furthermore, all these witnesses agreed that short- 
ly thereafter a short fight took place outside of Kuhn’s 
Restaurant between Chauncey Jones who possessed a 
knife and appellant who possessed an iron pipe (Tr. 21- 
80 - 21-82, 62-64, 178-80, 321-24, 340-41). The testimony 
of George Lewis which appellant claims was improperly 
buttressed by the prosecutor reading aloud Lewis’ prior 
statement concerned events occurring before the shooting. 
There was no dispute at trial between appellant and the 
Government over the events that occurred prior to the 
shooting. Thus, it is insignificant that George Lewis tes- 
tified that Chauncey Jones and appellant had had words 
but not an argument and the prosecutor read aloud a 
prior statement by Lewis that Chauncey Jones and appel- 
lant had had an argument. The evidence was clear and 
appellant admitted it that Chauncey Jones and appellant 
had had a fight prior to the shooting. Furthermore, it is 
equally insignificant whether Chauncey Jones did or did 
not go to the bathroom. 


%¢Rule 52(a), Federal Rules of Criminal Procedure, provides: 
“Any error, defect, irregularity or variance which does not affect 
substantial rights shall be disregarded.” 
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(C) 


Appellant contends that he was denied a fair trial be- 
cause the Government did not call to testify a retired po- 
lice officer, Detective Kelly. At trial, Detective Alexander 
testified that while he was in appellant’s apartment on 
June 3, 1966, Detective Kelly came out of appellant’s bed- 
room and turned over to him (Detective Alexander) a live 
38 caliber bullet; this bullet was admitted into evidence 
(Tr. 246-48, 266). Appellant made no objection at trial 
to Detective Alexander’s testimony on this point (Tr. 
246-48). Detective Alexander also testified that Detec- 
tive Kelly had retired from the police force (Tr. 248). 

Appellant has not cited any case which puts a duty on 
the Government to call witnesses equally available to the 
defense. Of course, there is no such duty on the prosecu- 
tion. In the instant case, Detective Kelly was as avail- 
able to the defense as he was to the Government and ap- 
pellant did not attempt to subpoena Detective Kelly for 
trial. Furthermore, when Detective Alexander testified 
about Detective Kelly turning over the live .88 caliber bul- 
let, appellant did not object. In addition, appellant has 
not shown that he would have penefited from Detective 
Kelly’s testimony. Under these circumstances, appellant 
cannot claim he was denied a fair trial. See Morton v. 
United States, 79 U.S. App. D.C. 329, 147 F.2d 28, cert. 
denied, 324 U.S. 875 (1945) ; Robinson v. United States, 
76 U.S. App. D.C. 29, 128 F.2d 322 (1942). 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed, 


Davp G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
HaroLp H. Titus, Jr., 
CaRL S. RAvH, 
Assistant United States Attorneys. 
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QUESTIONS PRESENTED 
I. At the time appellant was placed under arrest, did the police 
have probable cause to arrest him for the murder of Dorothy 


Jackson? 


II. Did the police act reasonably under the exigent circumstance: 
of this case by continuing their homicide investigation to a come 
pletion and thereby making sure they arrested the right person 
(which turned out to be appellant), where to have halted the 
investigation in the middle to obtain a "John Doe" arrest 

warrant may have caused the arrest of an innocent person, and 
might have given the murderer two or three extra hours to flee 


the jurisdiction? 


III. Was the 20 to 30 minute search of appellant's small apart- 


ment for the murder weapon, pursuant to appellant's lawful 
arrest in his apartment, reasonable under the exigent circun- 


stances of this case? 


Counterstatement of the Case 
Constitutional Provision Involved 
Argument: 


I. At the time appellant was placed under 
arrest, the police had probable cause 
to arrest him for the murder of Dorothy 


The police acted reasonably under the 
exigent circumstances of this case by 
continuing their homicide investigation 
to a completion and thereby making sure 
they arrested the right person (wnich 
turned out to be appellant), rather than 
halting the investigation in the middle 
to obtain a "John Doe" arrest warrant 
which may have caused the arrest of an 
innocent person and which might have given 
the murderer two or three extra hours to 
flee the jurisdiction 


The 20 to 30 minute search of appeilant's 
small apartment for the murder weapon, pur- 
suant to appellant's lawful arrest in his 
epartment, was reasonable under the exigent 
circumstances of this case 


Conclusion 


TABLE OF CASES 
* Agnello v. United States, 269 U.S. 20 (1925) 
Bartlett v. United States, 232 F.2d 135 (5th Cir: 1956)--- 


* Chappell v. United States, 119 U.S. App. D.C. 356, 342 Had 
935 (1965 


* Durham v. United States, 237 A.2d 830 (D.C. Ct. App. 1968) 


* Ellison v. United States, 93 U.S. App. D.C. 1, 206 F.2d 
vee LOS 


Gentry v. United States, 268 F.2d 63 (4th Cir.), cert, 
are 61 U.S. (1959)-~----------~. ee 


Gilbert v. California, 388 U.S. 263 (1967) 
Gilbert v. United States, 366 F.2d 923 (9th Cir. 1966)- 
| 


*Harris v. United States, 331 U.S. 145 (1947)-----~-.- -— 
*Hoffa v. United States, 3€5 U.S. 293 (1966)-~----~---- -- 


* (Sammie) Jackson v. United States, 112 U.S. App. D.C. | 
aera 194 Renan n ence 
Jones v. United States, 357 U.S. 493 (1958)---------- -- 

* Ker v, California, 374 U.3. 23 (1963) : 


Parman v. United States, D.C. Cir. No. 20,506 (pending)~ 17 


* Smith v. United States, 103 U.S. App. D.C. 48, 254 F.2d 
(ol, cert. denied, 357 U.S. 937 (1958)------------ -- 


United States v. Feir, 176 F.Supp. 571 (D.D.c. 1959)--- 19 


19, 22 


* United States v. Francolino 367 F.2a 1013 (2c Cir. 1 
cert. denied, 386 U.S. 360 (1967) 
| 


United States v. Rabinowitz, 339 U.S. 56 (195v)--~----- 23 
* Warden v, Hayden, 387 U.S. 294 (1967) 
* Washington v. United States, 105 U.S. App. D.G. 58, 263 
2a 742, cert. denied, 359 U.S. 1002 (1959) 
Williams v. United States, 260 F.2qa 12 
~ Sert. denied, 359 U.S. 918 (1959) 


OTHER REFERENCES 


she Fourth Amendment of the Constitution of the United | 
States 


12 
22 D.C. Code § 2403 - a 
22 D.C. Code § 3204... Se — 5 


18 U.S. Code § BLOG 19 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,166 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FCR THE DISTRICT CF COLUMBIA 


SUPPLEMENTAL BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant Pollaré was charged with second degree murder in viola- 
tion of 22 D.C. Code § 2403 (1967) and carrying a pistol without a license in 
violation of 22 D.C. Code § 3204 (1967). After trial before a jury and 
District Judge Hart on April 20, 24, 25 and 27, 1967, the jury returned a 
verdict of guilty as charged. Appellant was sentenced to imprisonment for 
7 to 21 years on the second degree mrder conyiction end imprisonment for 1 
year on the carrying a pistol conviction, sentences to run concurrently. 

Appellant's primary contention on appeal was that his arrest in 
bis apartment without a warrant was unconstitutional, and therefore, the live 
bullet and the empty bullet casing, seized in nis apartment pursuant to the 
arrest, were improperly admitted into evidence at trial. By order of 
December 22, 1967, this Court remanded the record in this case to the District 


Court for a full evidentiary hearing "on probable cause for the arrest, oppor- 


tunity to obtain an arrest warrant, and extent of the search.” On February 1, 


aol 
1968, Judge Hart held the evidentiary hearing. 


On February 13, 1968, Judge Hart issued findings of fact and con- 


clusions of law which are set out below: 


2/ 
FINDINGS OF FACT 


1. On June 2, 1966, at about 11:00 P. M., Dorothy | 
Jackson was standing at a Bus Stop, located on the 
north side of K Street, S. E., at a point 157 feet 
west of the west curb of 9th Street, S. E., and 142 
feet east of the east curb of 8th Street, S. E. 
Dorothy Jackson was waiting for a bus to take her 
to work and was facing south. While so waiting and | 
telicing to Arthur Campbell, who was also waiting for | 
the bus, shots were fired from Dorothy Jackson's left or 
from a point east of her and a bullet entered the left, 
side of her head. Dorothy Jackson died a very short | 
time later from the bullet wound. | 


2. At about 11:30 P. M. on June 2, 1966, Detective 
Sergeant Jack L. Buch, assigned to the Homicide Squad | 
of the Metropolitan Police Department, while in the 
Homicide Office, was advised that there had been a 
shooting near 8th and K Streets, S. E. Sergeant Buch | 
immediately responded to the scene where he shortly 
learned that Dorothy Jackson had been shot and that 
she had died. 


3- Shortly after arriving at the scene of the 
crime and after beginning his investigation, Sgt. Buch 
had probable cause to believe that a homicide had been! 
committed. 
| 
| 

2 The transcript of the remand evidentiary hearing on February 1, 1968 will 
be referred to as "Tr." | 


2/ All numbered footnotes are appellee's. 
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hk. The investigation of Dorothy Jackson's 
shooting and death began with Sgt. Buch's arrival 
at the scene around 11:40 P. M. on. June 2, 1966, and 
the Police investigation continued uninterruptedly 
from that time until Sgt. Buch went off duty at 
8:h0 A. M., June 3, 1966, and was continued there- 
after uninterruptedly by others. The investigation 
not only involved Sgt. Buch but a great number of 
other uniformed and plainclothed members of the 
Police Department. The scene of the homicide was 
carefully examined, witnesses were interviewed, state- 
ments of witnesses were taken,3/ measurements were 
taken, a tree on the north side of K Street, 116 feet 
west of 9th Street, S. E., was carefully examined and 
what appeared to be a fresh bullet hole was located 
therein about 5 feet above the ground. (Testimony 
3 Sgt. Buch on remand hearing, Govt. Exs. 1 through 
5). 


5. At 8:40 A. M. on June 3, 1966, when Sgt. Buch 
went off duty, the Metropolitan Police Department knew 
that Dorothy Jackson had been shot in the head on K 
Street, S. E., between 8th and 9th Streets, S. E., and that 
she had died as a result thereof. 


The Metropolitan Police Department at thet time had 
probable cause to believe the following to be true: 


(1) Thet a homicide had been committed; 


(2) That at the time Dorothy Jackson was 
shot, several shots had been fired from a point 
on the north side of K Street, S. E., lying be~ 
tween where Dorothy Jackson was standing and the 
west side of 9th Street, S. E-; 


a 


3/ Prior to 8:15 a.m. on June 3, 1966, homicide squad officers had taken 
Written statements from Arthur Campbell (Gov't Exhibit 1), Jesse Thomas 
(Gov't Exhibit 2), Doris Mobley (Gov't Exhibit 3) and Chauncey Jones (Gov't 
Exhibit 4) (fr. ll-le, 14-15, 19, 33-34, 74). Detective Clark, the arresting 
officer, was aware of the 4nformation contained in these statements at the 
Sats he left the homicide squad office at 8:15 a-m- on June 3, 1966 (Tr. 72- 
7%). 


sis 


(3) That one of the bullets fired, as 
set forth in (2) above, had lodged in Dorothy 
Jackson's head, entering from the left side, 
and one of the buliets had lodged in a tree 
located on the north side of K Street, S. E., 
116 feet west of 9th Street, S.E., and to the | 
left or east of where Dorothy Jackson had been | 
standing when she was shot; 


(4%) That the person who fired the shots 
set forth in (2) and (3) above had the nick- | 
name "Joe;" 4/ sf | 

5 

(5) "Joe's" description was as follows: 


(a) A negro; 

(bd) A male; 

(c) Brown or light brown skin; 
Aged 25 to early 30s; 
Heighth - over 6 feet; 
Medium to heavy build; 
Head bald or shaved; 


Shirt - either a black, blue 
and white plaid or a green 
uniform type; 


Coat - trench or rain, 
irridescent brown, dark or 
grey; 


(j) Perhaps wearing a cap. 


4/ PIRES ones ae to the police related that Jones and @ woman name 
Peaches had a fight inside Kuhn's Restaurant which was broken up by "Joe"; 
Jones and "Joe" had a fight of their own outside Kuhn's Restaurant a short 
time later. Chauncey Jones' statement further revealed that "Joe" ran east 

of K Street and when Jones started to run after him, "Joe” fired at Jones with 
@ gun, causing Jones to run south on 8th Street. See Gov't Exhib it 4. Jones! 
statement was corroborated by the statements of Jesse Thomas Covet Exhibit 2) 
and Doris Mobley (Gov't Exhibit 3). 


5/ ‘he description is a composite of the descriptions of "Joe" I given by 
ae Campbell, Doris ifobley and Chauncey Jones. See Gov't Exhibits 1, 3, 
and 4. 
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(6) That shortly before the shooting 
"Joe" had been engaged in an altercation 
in Kubn's Restaurant, located on the west [east?] 
side of Sth Street, S. E., just north of 
K Street, S. E. 


(7) At 8:40 A. M., June 3, 1966, the 
Police Department did not Imow "Joe's" 
real name or any part thereof.6/ They 
did not Imow "Joe's" address. They did not 
know if "Joe" worked or where he worked. 


(Testimony on remand - Govt. Exs. 1 through }) 


T- Detective Clayton C. Clark, who was assigned to the 
5th Precinct, worked on the Jackson investigation during 
the night of June 2-3, 1966. At 8:15 A. M. on June 3, 
1966, Detective Clark, in addition to the information set 
forth in the Findings above, Imew the name and address of 
an employee of Kuhn's Restaurant, where Detective Clark had 
probable cause to believe "Joe" had been engaged in an 
altercation late in the evening of June 2, 1966. This 
employee was Mary Mason and she lived at 702 17th St., 

N.E. 


8. At 8:15 A. M., June 3, 1966, Detective Clark, 
along with Detective Hayes and Private Nestor, left 
the Homicide Squad Office and went to Mary Mason's 
home, arriving there about 8:45 A. M. Mary Mason, on 
being interviewed, advised the officers that she was 
working at Kuhn's Restaurant on the evening on June 2, 
1966, and that a man she knew as "Joe" became embroiled 
in an argument with a man named Chauncey and a girl named 
Peaches in the restaurant. 


Mary Mason told the officers that "Joe" had a small 
child named Keith, about 2 years of age, a wife named Brenda, 
end that they lived in an apartment building in the general 
area of 9th and K Sts., S. E. She further said that “Joe” 
was about 6 feet 5 inches tall, weighed around 200 pounds 
end had a shaved head. At this time the officers had probable 
cause to believe that"Joe" described by Mary Mason was the 
seme “Joe" whom they had probable cause to believe had slain 
Dorothy Jackson. 


Detective Alexander testified tit he believed he had taken statements from 


Twitty (Gov't Exhibit 8) and Sylvia "Peaches" Stewart (Gov't Exhibit 7) 
bometime between 7:30 and 10:45 a.m. on June 3, 1966 at the homicide squad 


(Footucte 6 continued on page 6) 
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9. At 9:15 A. M. the officers returned to the 
Sth Precinct where they conferred with their Super- 
visor in the Precinct. 


10. At 9:45 A. M., June 3, 1966, Detective Clark | 
with Detective Hayes and Private Nestor, left the Sth , 
Precinct to continue their investigation of the Jackson 
homicide, taxing advantage of the additional information 
they had learned from Mary Mason. They went down 9th | 
Street, S. E. from Pennsylvania Ave., S. E., looking | 
for a large apartment building. They located one in the 
700 block of Sth St., S. E., but a careful investigation 
disclosed no one with a Likely nickname ot "Joe" living 
therein. | 

They proceeded on 9th St., S. E., until they came to 
an apartment building in the 900 block of 9th St., S. E., 
arriving there about 10:00 A. M. The officers checked) the 
name plates on the mailboxes and on the apartment doors in 
the building, but they did not discover the name of 
tenant who would likely bear the nickname of "Joe." =e 
officers returned to the front porch of the apartment | 
building and found a man standing there. The officers 
identified themselves to this man and told him they were 
trying to locate a party named "Joe." ‘The officers described 
"Joe" as being anywhere from 6 feet to 6 feet 5 inches in 
height, medium to heavy build, shaved head, who was seen 
frequently with a small boy named Keith, aged about 2, and 
who frequented the area at 9th and K Sts., S. E. The inter- 
viewee told the officers that there was a man fitting this 
description living in the building, but that the interviewee 
did not know the name of the man. The interviewee told the 
officers that he remembered the man because he had a son 
about the same age as the interviewee's grandson. 


The interviewee then took the officers to the 2nd floor 
of the apartment building and pointed to the door of Apart- 
ment 201 and advised the officers that the person he See 
to lived in that apartment. 


6/ (Continued from page 5) 
office (Tr. 104, 112-13). Devonne Twitty's statement (Gov't Beatie 8) in- 
clude@ the following question and answer: 


Q. Do you lmow Joe's full name. | 
A. No, I think it sounds something like Parlor. 


It is obvious that the police could not rely on such an eubiguous statement. 
Compare Supplemental Brief for Appellant, p. 2. 


ofre 


At this point one of the officers went down to the 
Police car and radioed for another car to come to the 
scene. When the officer who had gone down to call for 
the additional car had returned to the hallway of the 
2nd floor in the avartment building, one of the officers 
mocked on the door of Apartment 201. This was approxi- 
mately 10:20 A.M., June 3, 1966. This was within 5 minutes 
of the time the officers received credible information 
that a man naned "Joe" and generally conforming to the 
officers’ description of the suspect lived in this apart- 
ment. <A woman's voice answered the !mocx and said: 

“Who is it:" The officers identified themselves as 

Police officers and said they would like to speak with 
Joe. The woman's voice said: “Wait a minute.” and within 
a minute or two thereafter, she opened the door and ad- 
mitted Detective Clark, Detective Hayes and Private Nestor. 


When the Police were admitted inside the apartment, into 
the apartment living room, they found in the living room a 
woman, @ small child and a man. They learned that the 
woman was named Brenda Carpenter, that the child was named 
Keith and that the man was named Pollard. The Police asked 
Pollard if his name was Joe and Pollard said that it was. 

The Police asked Pollard for his full name and he told them 
that it was "Kenneth Odell Pollard” but that his friends 
called him "Joe." The Police asked Pollard if he had been 

in Kuhn's Restaurant on the evening of June 2, 1966. Pollard 
replied that he had been in the restaurant and that he had 
gotten into a fight in the restaurant. At this time Detective 
Clark advised Pollard that he was under arrest for homicide 
and Pollard was in fact arrested at this time. At the time 
Pollard was placed under arrest, Officer Clark had probable 
cause to believe that he had fired the shot which struck Mrs. 
Jackson and resulted in her death. Inmediately upon making the 
arrest, Detective Clark advised Pollard of his constitutional 
rights to a lawyer and to remain silent. 


11. About the time Pollard was placed under arrest, Lt. 
Panetta and Detective Kelly had arrived on the scene from 
the 5th Precinct. At 10:52 A. M. Sgt. Wallace and Detective 
Alexander of the Homicide Squad arrived on the scene. 


12. At about 10:25 A. M., and within a minute or so after 
Pollard's arrest, Detective Hayes and Officer Nestor began a 
superficial search of Pollard's apartment. This search was 
joined in by all of the other officers, after they arrived 
at the apartment, with the exception of Detective Clark. The 


a Bi 


search was made of all the rooms in the apartment, 

including the living room, bedroom, bath room and 

kitchen and consisted of a more or less superficial 

surface search; that is, the officers looxed in all 

places open to view. They looked in closets, looked 

in bureau drawers, looked under mattresses, but they | 

did not tear up any flooring, walls, cut open upholstery 

or mattresses or make a complete and thorough search of 

that nature. The purpose of the search was to try to | 

locate the firearm which had fired the shots resulting | 

in Mrs. Jackson's death. The search did not turn up any 

firearm but did turn up an empty .33 shell casing which 

was found lying on the 3rd shelf in the closet and a .38 

live round which was found in the baby's crib in the bedroom. 

The search was completed within some 20 to 30 minutes after 

the arrest and the officers departed, tailing with them the 
empty shell casing and the live round found in the ag ana 


13. At 10:20 A. M. on June 3, 1966, when Detective clars, 
in the company of the two other officers, Imocked on the door 
of Pollard's apartment and were admitted, exigent circumstances 
existed which justified an entry; and, subsequent circumstances, 
plus those existing prior to the entry, justified the arrest and 


the search. ‘The Court finds the exigencies of the situation 
made this course imperative. The Officers Imew that the most 
violent of all crimes had been committed, homicide. An unbroken, 
careful, step-by-step investigation to determine the identity and 
location of the culprit had continued from shortly after the 
homicide to the entry, arrest and search. In the light of 

the information mown to the Officers immediately prior to 
their kmocking on the door, a prudent and cautious police 
officer would only have concluded that an inmediate entry 

into the apartment was necessary to protect the public, 

interest and to determine whether the man who lived in| 
Apartment 201 was in fact the "Joe" whom the police had 
reasonable grounds to believe had committed the homicide. 

After Pollard stated that his niclmame was "Joe" and that 

he had been in an altercation at Kuhn's Restaurant the evening 
before, public safety demanded his immediate arrest. At this 
point a search of the premises for the murder weapon, 4 fireari, 
was not only justified but dictated. ‘There was no point from 
the beginning of the investigation through the arrest and search 
when the circumstances dictated that the Police Officers should 
pause to obtain either an arrest or a search warrant. | 
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CONCLUSIONS OF LAW 


1. Probable cause existed for the arrest of Kenneth 
O. Pollard at the time he was arrested at 10:20 A. M. on 
June 3, 1966. */ 


2. Prior to the arrest the Police had no reasonable 
opportunity to obtain an arrest warrant nor was such 2 
course indicated by the exigent circumstances. *#/ 


3. The search for the murder weapon which occurred 
immediately after defendant's arrest, and without a 
warrant, was justified and dictated by the exigent 
circumstances. xe & He/ 


*/ ——- Bailey v. United States, U.S. App. D.C. __, - 
Appeals No. 20,023 (Dec. 14%, 1967); Jackson v. United 
States, 112 U.S. App. D-C. 260, 302 F.2d 19% (1962). 


**/ Warden v. Hayden, 387 U.S. 294 (1967); McDonald v. 
United States, 335 U-S. 451 (1948); Ford v. United States, 
122 U.S. App. D.C. 259, 352 F.2d 927 (1965)s Chappell v. 


United States, LIS U.S. App. D.C. 356, 342 F.2d 935 (1965); 


eee v. United States, 105 U.S. App. D.C. 58, 263 
F.ad 742, cert. den. 359 U.S. 1002 (1959). 

ax / ello v. United States, 269 U.S. 20 (1925); United 
States = . Francolino, 307 F.od 1013 (2d Cir. 1966).”  — 


Although he tries to give the impression that he accepts the court's 
findings of fact, appellant takes two major exceptions to them: 
(1) Appellant states that the police imew, prior to the Imocling on 


the door v Apartment 201 at 10:20 d.m., that the murderer lived in apart- -- 
T, 
ment-201. Neither tle testimony et the remand evidentiary hearing 


7/ Supplemental Brief for Appellant, pp. 3, 5. We note that appellant re- 
peated several times in his supplemental brief this statement. For example, 
he states: (a) ". . . prior to 10:20 A.M. . . . the police knew appellant's 

- » - exact place of residence” (Supplemental Brief for Appellant, p. 3), (b) 
- - - the police had learned . . . the fact that the man [they] were seeking 
lived in apartment 201 . . . " (Supplemental Brief for Appellant, p. 7-8), 
and (c) ". . . those officers mew that the man they had probable cause to 
arrest lived in the apartment in front of which they were standing” (Supple- 
mental Brief for Appellant, p. 8). 


~10- 
nor tie court's findings of fact supports appellant's statement. 


Detective Clark testified that just prior to imocking on appeliant's door he 
spoke with a gentleman on the front porch of 908 9th Street, Southeast, who 
"pointed to this particular door [Apartment 201] and stated that the person 

we had described sounded like the man who lived inside this spartment" (Tr. 
84-85). (Emphasis added.) The court relying on this testimony es well as othe 
testimony concluded that the police Imocked on the door to Apartuent 201 “to 
determine whether the man who lived in Apartment 201 was in fact the "Joe” 
whom the police had reasonable grounds to believe had committed the homicide" 
(Findings of Fact, pp. 8-9). We think it is clear that when the police Imockex 
on the door to Apartment 201 they did not lmow that the man they — Looking 
for lived there. The police only had reason to believe that a as fitting the 
description of the man they were looking for lived in Apartment 201. 

(2) Appellant states that the sole reason that the police mocked 
on his apartment door (Apartment 201) was to arrest im Neither the testi- 
mony at the remand evidentiary hearing nor the court's findings of fact support 
appellant's statement. Detective Clark testified that he went to Apartment 201 
"to speak” with the man who lived there "to find out if he had been involved in 
the altercation at Koon's [sic] Restaurant on Thursday night, June 2, 1966" | 


(Tr. 86, 9%, 102). Detective Clark further testified that prior to asking 


8/ supplemental Brief for Appellant, pp. 4, 5, 14. We note that appellant 
repeated several times in his supplemental brief this statement. | For example, 
appellant states: (a) " . . . the sole purpose for the police knocking on 
appellant's apartment door was to arrest him. . . " (Supplemental Brief for 
Appellant, p. 4), (b) " . . . the sole purpose for the police knocking on 
appellant's apartment door was to arrest him" (Supplemental Brief for Appellant 
p- 8), and(c) ". . . the police kmocked on appellant’s door that morning 
solely for the purpose of arresting him. . . ™ (Supplemental Brief for 
Appellant, p. 14). 
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appellant several questions he (Detective Clark) did not “imow" whether or not 
appellant was the person the police were looking for (fr. 102). ‘The court 
relying on this testimony as well as other testimony concluded that the police 
knocked on the door to Apartment 201 "to determine whether the man who lived in 
Apartment 201 was in fact the Joe’ whom the police had reasonable grounds to 
believe had committed the homicide" (Findings of Fact, pp. 8-9). ‘The testimony 


showed that the police did not go to Apartment 201 to arrest appellant. The 


police went to Apartment 201, in the course of their investigation, to deter- 


mine whether the man who lived in Apartment 201 was the man who the police had 


reasonable grounds to believe had committed a murder. 


ene 
CONSTITUTIONAL PROVISION INVOLVED 
The Fourth Amendment of the Constitution of the United 


provides: | 
| 
The right of the people to be secure in | 
their persons, houses, papers, and effects, 
against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall | 
issue, but upon probable cause, supported by 
Oath or affirmation, and particularly describing 
the place to be searched, and the persons or 
things to be seized. 
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ARGUMENT 
I. At the time appellant was placed 


under arrest, the police had pro- 
bable cause to arrest him for the 


murder of Dorothy Jackson. 
it is clear from the trial court's findings of fact that 
at the time appellant was placed under arrest the police had 


probable cause to arrest him for the murder of Dorothy Jackson. 


Since appellant has conceded this point, appellee will not 
discuss it. 


- 14. 


It, The police acted reasonably under 
the exigent circumstances of this 
case by continuing their homicide 
investigation to a completion and 
thereby making sure they arrested 
the right person (which turned out | 
to be appellant), rather than halting 
the investigation in the middle to 
obtain a "John Doe" arrest warrant 
which may have caused the arrest of | 
an innocent person and which might have 
given the murderer two or three extra 


hours to flee the jurisdiction. 


Appellant contends that it was incumbent on the police 
before knocking on the door of Apartment 201 to obtain a "John 
Doe" arrest warrant for the man in Apartment 201 who "sounded 
like" the man they were looking for. We believe that appellant's 


contention must fail for several major reasons. 


First, there is no constitutional duty that requires the 


police to stop in the middle of a criminal investigation and 
Place a suspect under arrest. The Supreme Court made this very 
clear in Hoffa v. United States, 385 U.S. 293, 310 (1966): 


There is no constitutional right to be arrested. 
The police are not required to guess at their 
peril the precise moment at which they have pro- 
bable cause to arrest a suspect, risking a viola- 
tion of the Fourth Amendment, if they act too 

soon * * *, Law enforcement officers are under 

no constitutional duty to call a halt to a criminal 
investigation the moment they have the minimm |) 
evidence to establish probable cause, a quantum 
of evidence which may fall far short of the amount 
necessary to support a criminal conviction, 
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Thus, we believe the police acted reasonably, after learning 
thet there was a man who lived in Apartment 201 who "sounded 
like" the murderer, by immediately going to Apartment 201 in 
hopes of talking with the man in Apartment 201 and ascertaining 
whether he was the murderer they were looking for. 

Second, if the police had obtained a "John Doe" arrest 
warrant for the man who lived in Apartment 201 before going to 
Apartment 201, the police would have been required to arrest the 
man in Apartment 201 whether he turned out to be the person they 
were looking for or not. An arrest warrant is a court order 
commanding the police to arrest forthwith a certain person. The 
police must execute the warrant. Thus, the procedure which 
appellant suggests should have been followed might have caused 
the arrest of an innocent man. Obviously, the Constitution does 
not require such a result. Detective Clerk's testimony indicated 
that he felt that prior to going to Apartment 201 further investi- 
gation was needed before an arrest should be made (Tr. 102). 


Detective Clerk testified that the purpose of talking to appel- 


lant after being admitted to Apartment 201 was "to find out if he 


[appellant] had been involved in the altercation at Koon's [sic] 
Restaurant on Thursday night, June 2, 1966" (Tr. 102). Detective 
Clark further testified that prior to his conversation with 
appellant, he (Detective Clark) did not "know" that appellant 


was the person he had been looking for. 


2 36" 


Third, if the police, before going to Apartment 201, 


had delayed two or three hours to obtain a "John Doe" arrest 
warrant for the man who lived in Apartment 201, the murderer 
might have been able to get away. Appellant suggests that 
several police officers could have guarded the apartment building 
to prevent his escape while one of the other officers went to 
obtain an arrest oaneee Such a procedure suggests that the 
police Imew that the man who lived in Apartment 201 was at home. 
Of course, the police in the case at bar did not know whether or 
not the man who lived in Apartment 201 was at home. As far as 
the police were concerned, the man who lived in Apartment 201 
might be a murderer and might be at the bus depot waiting for a 
bus to leave artnet The police had to act Snmediately. to 
find out where the man who lived in Apartment 201 was and whether 
he was the murderer. To require the police to halt their investi- 


gation for two or three hours under these circumstances may have 


9/ Supplemental Brief for Appellant, pp. 10-11. 

10/ Of course, this Court in reviewing the reasonableness of 
police conduct must view the situation with which the police 

were faced. In the instant case, the police did not know whether 
the man who lived in Apartment 201 was at home. Of course, if 
the police knocked on the door of Apartment 201 and found that 

he was not at home, they might have obtained some information 
from whoever was there as to his whereabouts, It does not seem 
sensible to require the police to wait two or three hours to 

make such an important inquiry. 


o irc 
11/ 

provided the murderer with the time he needed to leave town. 
In light of these exigent circumstances, the police were not 
only amply justified but duty bound to go immediately to Apart- 
ment 201 and determine whether the man who lived in Apartment 
201 was at home and whether he was the man they were looking for. 
Once appellant told the police that his nickname was "Joe" and 
that he had been in a fight at Kuhn's Restaurant the night 
before, the police had no choice but to arrest him for murder 
without a Seems 

In sum, the police acted reasonably when, in the course 
of an uninterrupted police investigation and under a totality of 
circumstances showing the need for haste, they went to Apartment 
201 "to determine whether the man who lived in Apartment 201 
was in fact the 'Joe! whom the police had reasonable grounds to 
believe had committed the homicide” (Findings of Fact, pp. 8-9). 
Of course, once the police had spoken with the man who lived in 
Apartment 201 (appellant) and received verification from him 
that he was the person in the fight at Kuhn's Restaurant the 
night before, they’ were compelled to arrest him at that time 


for murder. Similar reasonable warrantless arrests in the home 


have been upheld. E.g., United States v. Francolino, 367 F.2d 


11/ It is not uncommon for persons, after they have committed 

& murder, to leave town. E.g., United States v. Parman, Crim. 

No. 401-65. See Briefs and Records, Parman Vv. United States, D.C. 
Cir. No. 20,506. PE rae a ee 


12/ Once appellant was aware that the police were on to him, the 
Tikelihood of his fleeing increased substantially. 
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 ESY/ 
1013 (2d Cir. 1966), cert. denied, 386 U.S. 960 (1967); 
| 
(Sammie) Jackson v, United States, 112 U.S. App. D.C. 260, 
302 F.2d 194 (1962). “Numerous other cases have upheld 


warrantless arrests in the home where immediate police action 


. 5 . I on 
pee . 


3/ In Francolino, the defendant passed a number of counter- 
eit notes in a Brooklyn store in the early afternoon of July 
24, 1964. The defendant was observed driving off in a 1961 
Cadillac bearing the tag number KG9154 by a store manager. A 
call from the manager brought to the store a secret service 
agent who received a description of the defendant. The tag 
number of the Cadillac was checked which led the agent: to the 
home of the defendant and her husband. The agent accompanied 
by two local policemen rang the bell to the defendant's house 
and was admitted by defendant's mother-in-law. The agent in- 
quired who owned the Cadillac and was informed by the defendant's 
husband that the car was his. The defendant's husband; then 
invited the agent upstairs where the agent observed the defen- 
dant. Since the defendant fitted the description given by the 
store personnel, she was placed under arrest without a warrant. 
The court upheld this arrest and the subsequent search! and 
seizure incident thereto. 


14/ In Jackson, the police learned that one Keyes had pawned a 
pistol t was stolen with a rhinestone bracelet in a house- 
breaking two weeks before. The police went to Keyes apartment 
and learned from both Keyes and his girlfriend that Sammie 
Jackson had given Keyes the pistol. The girlfriend told the 
police that Jackson was a "bad one" who had been “locked up” 

in Baltimore a few weeks before for carrying a gun. At police 
request the girlfriend telephoned Jackson and ascertained that 
he was home. The police along with Keyes proceeded to Jackson's 
apartment. During this trip, Keyes remembered seeing a bracelet 
similar to the stolen rhinestone bracelet in a hall closet in 
Jackson's apartment. Once at Jackson's apartment, the! police 
knocked on his door; Jackson answered the door and denied de- 
livering a gun to Keyes. Keyes then confronted Jackson and 
identified Jackson as the man from whom he had received the gun. 
Appellant was placed under arrest and seized from Jackson's 
closet was a large quantity of stolen property. The court 
upheld the arrest and the search. 


15/ ee 
was necessary,  E.g., Warden v. Hayden, 387 U.S. 294 (1967); 
Ker v. California, 374 U.S. 23 (1963); Chappell v. United States, 
119 U.S. App. D.C. 356, 342 F.2d 935 (1965); Washington v. 
United States, 105 U.S. App. D.C. 58, 263 F.2d 742, cert. denied, 
359 U.S. 1002 (1959); Smith v. United States, 103 U.S. App. D.C. 
48, 254 F.2a 751, cert. denied, 357 U.S. 937 (1958); Ellison v. 
United States, 93 U.S. App. D.C. 1, 206 F.2d 476 (1953); United 
States v. Fair, 176 F.Supp. 571 (D.D.C. 1959); Durham v. United 
States, 237 A.2d 830 (D.C. Ct. App. 1965). See Gilbert v. 
California, 388 U.S. 263, 281 n.* , 283-84 (1967) (separate 
opinions by Black, J. and Douglas, J.); Gilbert v. United 
States, 366 F.2d 923 (9th Cir. 1966). 16 / 
15/ Appellant has cited no relevant cases to support his position 


For example, he cites Jones v. United States, 357 U.S. 493 (1958) 
urt expressed grave concern about "the force- 


about cases in which the ee have time to obtain an arrest 
warrant but do not. do so. In Jones, the police had obtained a 
ecte 


daytime search warrant but negl ad to obtain an arrest warrant 
at the same time. In the instant case, of course, the police 

did not have time to obtain either an arrest warrant or a search 
warrant. The instant case falls within those cases thst allow 
warrantless arrests in the home where exigent circumstances exist. 


16/ &ppellant makes the collateral argument that the entry of 
The police into his apartment was in violation of 18 U.S.C. $3109. 
Supplemental Brief for Appellant, pp. 12-14, First of all, 1 
U.S.C. § 3109 does not apply to the instant case since the police 
were not refused admittance to appellant's apartment. Secondly. 
the police did announce their authority and purpose. The trial 
court's findings of fact states: 


(Footnote 16 continued on page 20) 
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The 20 to 30 minute search of 
appellant's small apartment for 
the murder weapon, pursuant to 
appellant's lawful arrest in his 
apartment, was reasonable under 
the exigent circumstances of this 
case, 


Appellant contends, without citing any authority, that 
the 20 to 30 minute search of his small apartment (consisting 
of a living room, bedroom, kitchen and bathroom) for the pistol 
used to kill Dorothy Jackson, pursuant to his lawful arrest in 
the apartment, exceeded the permissible bounds of a search 
incident to a lawful hice In our opinion, the relevant 
authorities clearly authorized the search that was conducted in 
the instant case. 


In Agnello v. United States, 269 U.S. 20 (1925), the 


Supreme Court set out the rule allowing searches incident to 


lawful arrests and the reasons therefor: 

The right without a search warrant . . .« to. 
search the place where the arrest is made in — 
order to find and seize things connected with | 
the crime as its fruits or as the means by which 
it was committed, as well as weapons and other 
t. s to effect an escape from custo § no 
to be doubted... . such ae seizures 


naturally and usually appertain to and attend such 
arrests. 269 U.S, at 30. (Emphasis added.) 


16/ (Continued from page 19) 
A woman's voice answered the knock and said: 
“Who is it?" The officers identified them- 
selves as Police Officers and said they would 
like to speak with Joe. The woman's voice said: 
"Wait a minute," and within e minute or two there~ 
after, she opened the docr and admitted Detective Clark, 
Detective Hayes and Private Nestor, (Findings of Fact, p.6 


A7/ Supplemental Brief for Appellant, pp. 14-18. 


OTe 

In Harris v. United States, 331 U.S. 145 (1947), the 
Supreme Court applied the Agnello rule and upheld a five hour 
search of an apartment consisting of a living room, bedroom, 
kitchen and bathroom conducted incident to a lawful arrest. 
The Supreme Court specifically rejected Harris' contention 
that "the search could not validly extend beyond the room in 
which petitioner was arrested." 333 U.S. at 152. 

In 1963, the Supreme Court in Ker v. California, 374 
U.S. 23 (1963) reaffirmed the teachings of Agnello and Harris 
and extended these icases to a search of an apartment conducted 
incident to a warrantless arrest. The Supreme Court stated: 


Having held the petitioners! arrests [without 
@ warrant] lawful, it remains only to consider 
whether the search which produced the evidence 
leading to their convictions was lawful as in- 
cident to those arrests. The doctrine that a 
search without warrant may be lawfully conducted 
if incident to a lawful arrest has long been re- 
cognized as consistent with the Fourth Amendment's 
protection against unreasonable searches and seizures. 
{citing inter alia Harris v. United States, 331 U.S. 
i45 (1947)] .. . The cases have imposed no require- 
ment that the arrest be under authority of an arrest 
warrant, but only that it be lawful. [citing inter 
alia Agnello v. United States, 269 U.S. 20 (1 
. » » rhe question remains whether the officers! 
action here exceeded the recognized bounds of an 
incidental search. 


* * * * 


The search of the petitioner's (Kers') apartment 
was well within the limits upheld in Harris v. United 
States, supra, which also concerned a private apart- 
ment dwelling. The evidence here, unlike that in 


Harris, was the instrumentality of the very crime 
for Which petitioners were arrested, and the record 
does not indicate that the search here was as ex- 
tensive in time or in area as that upheld in Harris. 
374 U.S. at 41-42. 
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The right to search the apartment where a lawful arrest is meade 
is clearly the law. See Chappell v. United States, 119 U.S. 
App. D.C. 356, 342 F.2d 935 (1965); (Sammie) Jackson v. United 
States, 112 U.S. App. D.C. 260, 302 F.2d 194 (1962); Washington 
v. United States, 105 U.S. App. D.C. 58, 263 F.2d 742, cert. 
denied, 359 U.S. 1002 (1959); Smith v. United States, 103 U.S. 
App. D.C. 48, 254 F.2d 751, cert. denied, 357 U.S. 937 (1958); 
Ellison v. United States, 93 U.S. App. D.C. 1, 206 F.2d 476 
(1953); United States vW ancolino, 367 F.2d 1013 (2a cir. 1966), 
cert, denied, 386 U.S (1967); Gentry v. United States, 268 
F.2d 63 (4th Cir.), 4, denied, 361 U.S. 866 (1959); Williams 
v. United States, 260 F.2d 125 (Sth Cir. 1958), cert. denied, 
359 U.S. 918 (1959); Bartlett v. United States, 232 F.2d 135 
(5th Cir. 1956). In the instant case, the search of appellant's 
’ apartment incident to his lawful arrest was neither as extensive 
in time nor as intense as the search conducted in Trews. Thus, 
the search of appellant's apartment, like the search of the 


Kers' apartment, was not unconsititutional, 


The Government notes that because of the exigent cir- 


cumstances in the case at bar it is not necessary to rely on. 
Harris v. United States, 331 U.S. 145 (1947) to sustain the 
search of appellant's apartment. In Harris, the police had 
time and did obtain an arrest warrant for Harris but neglected 


to obtain at the same time a search warrant for his apartment. 
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The Supreme Court sustained the search of Harris! apartment us 
incident to a lawful arrest in spite of the fact that it was 
practicable for the police to have obtained a search warrant. 
Accord, United States v. Rabinowitz, 339 U.S. 56 (1950). In 
the case at bar, the police had no time to obtain either an 
arrest warrant or @ search warrant, and therefore, there was a 
real justification for the police making an immediate arrest 
of appellant and an immediate search of his apartment fox the 
murder aeons 

Recently the Supreme Court in Warden v. Hayden, 387 
U.S, 294 (1967) sustained a warrantless search of a whole house 
incident to a warrantless arrest because of exigent circumstances. 
Heyden's house was'searched from top to bottom; the search 
covered the first and second floors as well as the cellar; the 
police looked into the washing machine, toilet flush tanks, 


18/ Appellant suggests that there was no immediate need to 
search his apartment once he was arrested, Supplemental Bricf 
for Appellant, p. 15. We disagree. The murder weapon and ivs 
bullets could be destroyed or disposed of by appellant's common 
law wife or a friend. For the police to delay several hours 
to search appellant's apartment for the pistol, once appellant 
was arrested for murder, would be an invitation to appellant's 
wife or friends to destroy or dispose of the pistol and the 
bullets. The police are not required to take this risk. See 
Warden v. Hayden, 387 U.S. 294 (1967) where the Supreme Court 
held that the police could search Hayden's whole house to find 
his weapons, 
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bureau drawers and so on. The Supreme Court sustained the 


search because the police were "searching for weapons", In 
the instant case, the police were also searching for weapons. 
Thus, Hayden is an additional, persuasive authority for os 
holding the search in the case at bar. 


CONCLUSION 
WHEREFORE, it is respectfully submitted that, for the 
reasons set forth herein and in our main brief, the judgment 


of the District Court should be affirmed. 


/s/ DAVID G, ees 
United ees Attorney 
/s/ FRANK Q, NEBEKER 
Assistant United States Attorney 
/s/ HAROLD H, TITUS, JR. 
H. ° 
Assistant United States Attorney 
/s/ CARL S, RAUH 
CARL 
Assistant United States Attorney 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a copy of the foregoing Brief 
has been mailed to attorney for appellant, Vincent A, Kleinfeld, 


Esquire, 1819 H Street, N.W., Washington, D.C. 20006, this 3rd 
day of April 1968. 
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I. ‘The igsue of probable cause is properly before this Court. 


II. The record does not provide factual support for the government} s 


argument that probable cause to arrest appellant anose only ©ur- 


ing the course of appellant's interrogation by the police. 
I. The issue of probable cause is properly before this 
Court, 

Appellee asserts that the appellant should be preeluded 
from eaietns the issue of the existence of probable cause for appel- 
lant's arrest because of appellant's alleged failure to raise this 
issue below. V/ Appellee construes this alleged failure as a conces— 
sion by appellant in the court below that the police did have probable 
cause to arrest him. Appellant, however, has made ne such concession, 

As this Court is aware, counsel for appellant on appeal cid 
not compose the Motion to Suppress. Consequently, we are ‘unable to 
state with certainty “what issues trial counsel intenjJea to raise by 
that ution. A careful reading of the motion and the testimony 


evinceé at the hearing on the motion, however, indicates that the 


l. Brief for Appellee, p. 9. 


issue of probable cause was involved in the proceedings. 2 If the 
arrest itself was illegal, the search incicent theret® ‘was illegal 
ané appellant's Motion to Suppress should have been granteéc. - 
Moreover, even if the issue was not involved in the pro- 
ceedings below, Rule 52(b) of the Federal Rules of Criminal Procecure 
allows this Court to notice plain errors or defects affecting sub- 


stantial rights although they were not brought to the attention of 


the court below. Inasmuch as an arrest not based upon pr@bable cause 


violates the appellant's constitutional rights, this Court may take 
cognizance even in the absence of any objection in the lower courte 
Appellant submits, therefore, that the issue of the existence of 
probable cause te support appellant's arrest is praperly before this 


Court. 


2. Motion transcript, pp. 10, 11, as £4llaws: 
MR. NOYES: Q. De you know what evidence lec the other pélice 
officers to go to that apartment? 
DETECTIVE: ALEXANDER: A. YeS, sir. 
Q. What evidence was that? 
A. A nickname. - 
THE COURT: What was that? . 
THE WITNESS: Did I know what: evidence had-lec the ether p@lice 
officers there. 
TRE COURT: Well, what was that--I didn’t hear your answer, 
Detective Alexancer. ; 
THE WITNESS: Oh, I beg your pardon, Your Honereo«g nickname. ‘fe 
obtained a nickname. 
BY MR. NOYES: ©. ‘hat was that: nickname? 
A. Joe. 
Q. Who did you obtain that nickname frem> 
A. I @o not know, sir. 
The Federal Rules ef Criminal Procedure “are {intended to previce 
for the just cetermination 6f every criminal pr@ceeding. "Rule 2. 


The record does not provide factual support for the 
government's argument that probable cause to arrest 
appellant arose only during the courseof Sper anes s 
interrogation by the police. 

The government's argument on appeal is that the police had 
no probable cause to arrest appellant at the time they went to ap-— 
pellant's\xpartment; rather, it was only after a brief questioning of 
appellant during the course of the police investigation that the 
police obtained facts sufficient to constitute probable cause for 
appellant's arrest. Therefore, the government argues that the arrest 
of appellant in his home without a warrant in the circumstances of 
this case was reasenable, and that, therefore, the incidental search 
was valid. c 
Appellant submits that this argument asks the Court to 


accept a conclusien which is based on a premise whieh, on this record, 


is demonstrably not credible. If the police had probable. cause to 


arrest appellant before they entered his apartment, they ‘should have 


obtained a warrant for his arrest. However, the government now 
argues that at the time the police enterec appellant's apartment , 
probable cause to arrest appellant did not exist and that the police 
were merely conducting an investigation in which the appellant was <= 
suspect. The facts, as revealed in the record, lead to’ the opposite 


conclusion.. Indeed, at the hearing on the Motion to Suppress,. even 


= y= 


the juége was under the impression that "they [the police] went there 
{appellant's apartment] to arrest this man, did they not?" 4/ Thus, 
it appears that at the hearing on the Motion to Suppress, even the 
government believed that probable cause to arrest appellant existed 
at the time the police first entered his apartment. But, now, on 
appeal, the government asks this Court to believe the opposite, that 
probable cause did not exist at that time, and yet to affirm the 
lower court's Genial of appellant's Motion to Suppress. 

Moreover, the government now admits a lack ef probable 
cause at the time the police began questioning appellant, but asks 
this court to believe that four officers, joined seon after by a 
fifth, were necessary to conduct this questioning. 3/ This fact 
alone tends to negate the government's “investigatien" argument. 


The government also ignorés the fact that Detective Alexander, 


and presumably the other officers, converged directly on appellant's 


apartment; that is, they were not engaged in a general area search 


for someone named "Joe" who had been at Kuhn’s Cafe the previous 


4. Motion transcript, p. 13. 
5. Motion transcript, pp. 5, 6. 


6. Motion transcript, p. 5. 


night. Appellant concludes that these facts Cemonstrate the inval- 
idity of the government's present major premise that the police went 


to appellant's apartment solely for the purpose of investigating ep- 


pellant and not to arrest him. It is apparent that the police be- 


lieved that whatever facts led them to appellant's apartment were 
sufficient to constitute probable cause for his arrest. On those 
facts, a warrant was required, anc appellant's Motion to Suppress 
evidence obtained in an illegal search shoul¢c have been granted. 

The government now asks this Court to believe that it was 
only after questioning appellant that the police had sufficient facts 
to constitute probable cause for his arrest. Appellant dubmita that 
this argument also lacks factual support. The government admits, on 
this record, that the police obtainec only an identificatien from 
appellant; i.e., that his nickname is Joe and that he was at Kuhn‘*s 
Cafe the previous night. oY, No reason is shown, however, hew this 


information, when added to whatever other information the police may 


7. Brief for Appellee, pp. 11, 12. 


have previously possessed 3/ suddenly gave rise to the existence of 
probable cause. Moreover, the fact that the police went Girectly 
to appellant's apartment, anc in such numbers, strongly suggests 


that at the time they questioned appellant they already knew that 


appellant was the Joe who had been at Kuhn's Cafe. (‘We note here 


that the police possibly failed to conform their condcuct to the “e- 
cisions in Miran@a v. Arizona, 334 U.S. 436, 26 S.Ct. 1602, 16 L.EA 
694 (1966}, and Escobedo v. Illinois, 378 U.S. 478, 84 S.Ct. 175%, 
12 Leed 24 977 (1964).) It appears that the government has placed 
itself in a Gilemma. If the police believe? they hac probable cause 
to arrest appellant prior to calling at his apartment (Cf. Brief for 
Appellant, point IA),' they should first have obtained a warrant. If 
the police believed they @i¢ not have probable cause at that time 
(as the government now argues), it is clear that the additional 
information solicited from appellant, i.e., that is, a verification 


that his nickname is "Joe" and that he hac been at Kuhn's Cafe the 


8. The government admits frankly that "the recore does not contain 
many facts concerning the activities of the police prior to ; 
appellant's arrest." See Brief for Appellee, p. 14, footnote 14. 


night before, was not enough to give rise to probable thn. ¥Y/ 
Under either set of circumstances, appellant respectfully submits 
that the arrest of appellant was illegal, that the search of his 
apartment was ilzZegal, an‘? that the lower court errec in denying 
appellant's Motion to Suppress. We submit that the aoict had no 


| 
probable cause before questioning appellant, a fact which the govern- 


ment now concedes, and that the police 4ie not ebtain any added facts 


from questioning appellant which might have warranted his unwarranted 


arrest. Accordingly, appellant respectfully submits that! the con@uct 


The government asks this Court te."infer that Chauncey Jones 
told the police ... what had taken place [at Kuhn's Cafe]. 

(Tr. 107)", Brief for Appellee, p. 11. This is an attempt..on 
the part of the government to construct a record fer affirma- 
tion. Appellant submits that no such inference shoul? be made. 
It is possible that Chauncey Jones may have said nothing to the 
police. Additionally, any statement actually mace by Chauncey 
Jones, appellant's antagonist, can clearly be classified as 
self-serving. The point is that the record is barren) of Jones’ 
interrogation ane no inference on such a crucial point as 
probable cause shoulc be made. 


. 


of the police was unreasonable 10/ and urges this Court to reverse 


the conviction entered below for the reasons stated above and in 


Appellant's Brief. 


Respectfully submitted, 


Vincent A. Kleinfeld 

1819 H Street, N. W. 659-2155 
Washington, D. C. 20006 
Attorney for Appellant 
(Appointed by this Court) 


Appellant reaffirms its basic argument that it is unreasonable 
per se for the police to arrest a citizen without a warrant in 
his own home in the absence of exceptional circumstances, when 
ample opportunity exists to obtain a warrant from a magistrate 
who is sitting at the time of arrest, irrespective of how 
positive the police may be that the citizen arrested committed 
the crime. This Brief is in reply to the government's argu- 
ment that the “exceptional circumstance" necessitating a 
warrantless arrest in this case was that probable cause to 
arrest appellant suddenly erupted after the police had verified 
appellant's identity. 
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CLERK 
' Appeal from the United States District Court for the District 
of Colunoia. 
Before: Edgerton, Senior Circuit Judge, and Wright and 
Robinson, Circuit Judges. 5; 
JUDGBNE FURSUALT TO RE-AND 
On Décember 22, 1957, this court filed a 
this case to the District Court for an evidentiary 
probable cause for arress, sae to obtain an arrest warrant 
and extent of the search, and directed the District Cous to file 
findings of fact and conclusions of law covering these oe 
this court retaining jurisdiction over the appeal pendin; 


| 
tion of the ‘proceedings on remand. Thereafter a sunplenoutal record 


ed by. the 
Upon consiieration whereof, is ORD 


‘court that the iudoment of the Dist 


is ai 


